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This Issue In Brief 


This issue is dedicated to the memory of Benjamin Frank, 
book review editor for Federal Probation, who died September 14, 1984. 


The Evolution of Probation: University Set- 
tlement and the Beginning of Statutory Pro- 
bation in New York City.—In their continuing 
series on the growth and development of probation 
in this country during the critical period around the 
turn of the century, Charles Lindner and Margaret 
Savarese explore the link between the settlement 
movement and the beginning probation system in 
the large cities. They further examine the unique 
philosophy and characteristics of the settlement 
movement which made it a natural ally and ad- 
vocate of probation and begin to trace the signifi- 
cant role that one particular settlement, University 
Settlement, played during the early, crucial days of 
statutory probation in New York City. 


Drugs, Crime, and Criminal Justice: State-of- 
the-Art and Future Directions.—Efforts to con- 
trol drug use and abuse have produced an inventory 
of failures, asserts Alvin W. Cohn. Most legal 
measures reflect puritanical zeal and result in inade- 
quate control or deterrence. Historically-based pro- 
grammatic efforts are reviewed and possible 
strategies of change are examined. An argument is 
made for continuing debate, research, and experi- 
mentation in order to better define the problem and 
find more appropriate solutions. 


Research in a Probation Department: Twen- 


ty-Two Years Later.—Twenty-Two years ago 
Alexander B. Smith and Alexander Bassin wrote 
that probation departments were unable to engage 
in meaningful research because their staffs were not 
trained in research methodology and data analysis. 
However, the authors’ familiarity with government 
funded research has now convinced them that 
research in probation and parole designed to solve 


real problems could be done effectively only if car- 
ried on by research scholars working closely and 
cooperatively with experienced, skilled probation 
and parole experts. 
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U.S. Probation Officers as Jail Monitors: A 
New Responsibility on the Horizon?—Many of 
our nation’s jails have been and will be the targets 
for prisoner suits under the Civil Rights Act. Reso- 
lution of these suits frequently results in a remedial 
decree issued by a Federal judge. Special masters 
are usually appointed to monitor compliance with 
the decree and, according to author Dennis W. Niel- 
sen, U.S. probation officers are particularly suited 
to serve the court in the role of a monitor. 

Mastery Learning in a Prison Setting.—Over 
a 4-year period, a mastery-learning approach in col- 
lege level American history and government courses 
in a California correctional institution, described in 
this article by Robert G. Thomas and R. Murray 
Thomas, stressed the principle of ensuring class 
members a fair chance to master a demanding series 
of course objectives. Activities included students (1) 
individually answering a weekly set of study-guide 
questions in preparation for a weekly quiz con- 
sisting of essay items, (2) discussing test items im- 
mediately following the quiz, and (3) completing 
projects that required the application of newly 
learned concepts in analyzing current social condi- 
tions. 

Client Success or Failure in a Halfway 
House.—This article examines the clients in one 
halfway house over a 3-year period. The clients in- 
clude referrals from Federal, state, county and mu- 
nicipal sources. Authors Patrick G. Donnelly and 
Brian Forschner examine factors affecting clients’ 
success or failure in the halfway house program. 
Clients’ prior experiences with the legal system 
were found to be more closely related to success or 
failure than were demographic or social background 
characteristics. However, gender, educational 
achievement, employment history, and previous 
psychological treatment were also related to out- 
come. Implications for halfway house administra- 
tors are discussed. 


Employee Grievance Resolution: The Ken- 
tucky Experience.—As an adjunct to internal 
management-employee lines of communication, the 
Kentucky Corrections Cabinet established an em- 
ployee grievance procedure to resolve complaints 
arising from the workplace which differ in nature 
and/or degree from those addressed by external 
mechanisms, e.g., the state personnel board and the 
equal employment opportunity plan. According to 
J.E. Baker, success of the five-level process is at- 
tributed to employee involvement in design, imple- 
mentation, and operation;. training in fact-finding 


and mediation skills for employees elected to deci- 
sionmaking roles; a guarantee of no reprisals for 
challenging any action, decision, or policy; and man- 
agement support. 


Legal Liabilities and Responsibilities of 
Corrections Agency Supervisors.—The ‘hands 
on’’ era has brought about a big increase in the 
number of lawsuits filed against personnel in the 
corrections subsystem. Most lawsuits have been 
filed against field officers, but a recent trend has 
been to include supervisory officials and agencies as 
parties-defendant, on the theory that what an officer 
does is reflective of agency policy and practice. 
Supervisory liability has become a frequent and fer- 
tile source of litigation, a trend which is expected to 
continue in the immediate future. Liabilities are 
categorized under state and Federal laws, and then 
subcategorized under liabilities to clients and to 
subordinates. The issue of legal representation and 
indemnification is also discussed. This article by 
Rolando V. del Carmen gives corrections supervi- 
sors needed informaton concerning the legal con- 
straints of their jobs, in hopes that such knowledge 
may help obviate or minimize lawsuits. 


Private Presentence Reports: Boon or Boon- 
doggle?—The burgeoning practice of submittals to 
the courts of privately prepared presentence reports 
is defended in this article by Herbert J. Hoelter. The 
article responds to the controversy that has ensued 
and addresses the issues raised by Chester J. Kulis, 
U.S. probation officer, in ‘“‘Profit in the Presentence 
Report,’’ which appeared in the December 1983 
issue of Federal Probation. The author contends 
that several features encourage the growth of 
private sector presentence reports, not the least of 
which is the value of offering additional information 
to the sentencing judge and providing a less inhibit- 
ed focus on the individual client. 

Recommended: No Recommendation.—The rec- 
ommendation the probation officer attaches to the 


. presentence report is expected to operationalize the 


content of the report. But since the probation officer 
is concerned with having the recommendation ac- 
cepted by the court, he can easily modify it, often 
pre-consciously, so that it fits what he expects to be 
the court’s value system in disposition practice. In 
this article Yona Cohn suggests replacing recommen- 
dations with a few prognostic statements on the an- 
ticipated consequences of the major sanctions the 
court is considering for a given offender. 


The Evolution of Probation: 
University Settlement and the Beginning 
of Statutory Probation in New York City* 


By CHARLES LINDNER AND MARGARET R. SAVARESE** 


Introduction 


Of all the social movements of the last century, 
few were as far-reaching in terms of their influence 
as the settlement movement which began in 
England in the late 1800’s. Within only a few short 
years, the founders of the settlement movement, or 
university settlement movement as it was first and 
more precisely known, had managed to attract a 
small but eager following most of whom were 
students and professors from the universities of Ox- 
ford and Cambridge. But the settlement idea, while 
certainly originating in England, had a kind of 
universal appeal and drawing power that went far 
beyond the confines of any one nation and the move- 
ment was not to remain solely within English 
borders for very long. As a matter of fact, among 
the very first converts was a small band of young, 
idealistic, well-educated Americans who took the 
settlement philosophy as their own and proceeded 
to transplant it to the United States where it quick- 
ly took root in the large urban centers, most 
notably, Boston, Chicago, and New York. 

In the years that followed, especially during the 
last decade of the 19th century and the first decade 
of the 20th century, the settlement movement 
flourished; and while the names of the most promi- 
nent settlement leaders and houses, such as Jane 
Addams of Hull House and Lillian Wald of Henry 
Street, are very familiar, the full extent of settle- 
ment involvement in a broad range of social reforms 
is not as commonly known or widely appreciated. 
For around the turn of the century, there were very 
few public health and welfare services, and although 
the early settlement leaders and residents certainly 


*This is the third in a series of four articles on the evolution 
of probation. 


**Charles Lindner is associate professor, Depariment of Law, 
Police Science and Criminal Justice, John Jay College of 
Criminal Justice, New York City. Margaret R. Savarese is super- 
vising probation officer, New York City Department of Proba- 
tion, Bronx. The authors wish to thank Professor Eileen 
Rowland, Chief Librarian, John Jay College of Criminal Justice, 
and her staff for their invaluable support and assistance. 


did their best to provide the desperately needed ser- 
vices themselves, they also very quickly realized 
that these efforts alone would bring no long-term 
solutions and that action on a much larger scale was 
necessary. They, therefore, began to painstakingly 
investigate the social conditions which existed in 
the poor, teeming neighborhoods where they lived 
and worked, and then set about to publicize and 
remedy the many social ills and pressing needs 
which they invariably found. 

In this way, the settlement residents became 
deeply involved in working and fighting for social 
change and improvements in a great many areas, in- 
cluding housing, sanitation, education, health, 
recreation, child labor, municipal government, and 
the courts and legal system. They became, in the 
words of one historian, “‘initiators and organizers of 
reform’ and among the many reform measures 
they championed was a largely untried but very pro- 
mising new approach to the handling of law break- 
ers known as probation. “pane 

In fact, not only did several prominent settlement 
leaders actively support the introduction of proba- 
tion as a more practical and more humane alter- 
native to jail, at least for certain offenders; but, in 
addition, a number of settlement residents were 
among the very first offically appointed probation 
officers, thus helping to demonstrate through their 
own work the value and usefulness of this new cor- 
rectional method. The link between the settlement 
movement and the beginning probation movement 
in this country should really come as no surprise, for 
the humanitarian goals of the settlement workers 
along with their optimism and profound concern for 
social justice made them almost natural allies and 
advocates of probation. Thus, as the 19th century 
became the 20th century, the settlement movement 
played a definite role in getting probation establish- 
ed and accepted in the large cities and, yet, the exact 
nature and extent of this role have gone largely 
unexplored. This article is an attempt to fill this gap 


‘Allen F. Davis, Spearheads for Reform: The Social Settlements and the Pro- 
gressive Movement 1890-1914. New York: Oxford University Press, 1967, p. xi. 


4 


by examining the unique characteristics and 
philosophy of the settlement movement which led, 
almost inevitably, to its involvement in probation 
and by beginning to trace the short-lived but signifi- 
cant part that one particular settlement, University 
Settlement, played during the early, tentative days 
of probation in New York. 


Origins of the Settlement Movement 


The settlement story actually begins just about a 
century ago in England where a small group of 
university students, professors, and clergymen were 
reacting very strenuously against the growing in- 
dustrialization of the cities and the materialism, 
competition, divisions, and ugliness which they felt 
were being produced by this process. In an effort to 
restore and affirm the human values which seemed 
threatened and to bridge the widening rifts between 
classes and groups, a number of them actually went 
to live in the poorest sections of London. One of 
these was a young tutor from Oxford University by 
the name of Arnold Toynbee who ‘“‘settled”’ in one of 
the worst areas of the city in order to both teach and 
to learn from the people residing there and who 
remanied in this neighborhood for a brief period of 
time until he died in 1883 at the age of 32.? 

Prior to his death, Toynbee had been very deeply 
influenced by Samuel A. Barnett, an Anglican 
clergyman, who was vicar of St. Jude’s, acknowledg- 
ed by all to be ‘‘the worst parish in London.’’ 
Through their friendship with Arnold Toynbee, 
Barnett and his wife met a number of students from 
Oxford and Cambridge who were acutely conscious 
of the social problems of the day and very anxious to 
do something useful with their education and, in 
fact, with their lives. 

Barnett recognized the students’ needs as well as 
the needs of his parishioners, and devised the idea of 
a ‘‘university settlement”’ as one possible response. 
He believed that the gulf which urban industrialism 
had created between rich and poor and the mutual 
suspicion and ignorance of one class for the other 
might be reduced if university men would go and 
live in the poor neighborhoods of a large city in the 
hope that both they and the inhabitants of the area 
would derive mutual benefits.‘ 


*John P. Gavit, “Arnold Toynbee, 1852-1883,” The Commons, September 1897, 


pp. 1-3. 

*Robert Bremmer, From the Depths: The Discovery of Poverty in the United States. 
New York: New York University Press, 1956, pp. 60-61. 

* Davis, op. cit., pp. 6-7. 

5 Ibid, p. 8. 

® James H. Hamilton, “Origin of the University Settlement,” University Settlement 
Studies Quarterly, 11, July 1906, p. 15: The Papers of the University Settlement Socie- 
ty of New York City (microfilm edition), State Historical Society of Wisconsin. 
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On Christmas eve, 1884, the settlement idea 
became embodied for the first time with the opening 
of Toynbee Hall which was housed in a half- 
completed building in Samuel Barnett’s parish. 
Toynbee Hall was the forerunner of the many settle- 
ment houses that were to follow and had quite fit- 
tingly been named in memory of the young man who 
had died, just the year before, while living in the 
same neighborhood. Two Oxford University 
students were the first residents but they were soon 
joined by others, and Toynbee Hall quickly became 
a center of intellectual ferment and a source of in- 
spiration for others.’ As the months went by, a 
steady stream of visitors came to observe the 
residents and their activities for themselves and 
some proceeded to stay on for brief periods of time. 
Among these were a number of young Americans 
who would subsequently become the founders and 
leaders of the settlement movement in the United 
States, for the same overwhelming social problems 
brought on by urbanism and industrialism were 
becoming painfully apparent in large cities 
everywhere. 


The First Settlement in the United States 


One of the first American visitors to Toynbee Hall 
was Stanton Coit, a graduate of Amherst College, 
who continued his studies at the University of 
Berlin where he earned a doctorate in philosophy in 
December 1885. Right after this, Coit went to Lon- 
don where he lived at Toynbee Hall for the next two 
months. This brief stay, during January and 
February of 1886, obviously made an indelible im- 
pression upon Coit and he later wrote: 


While there I determined, if possible, to start a similar Set- 
tlement and do the same kind of work in one of the poorer 
quarters of New York City. In accordance with this resolu- 
tion, I went to live at 146 Forsyth Street in August, 1886. I 
went as a settler to Forsyth Street, with the object of foun- 
ding a Settlement. In truth, I did nothing at the beginning 
but imitate what I had seen at Toynbee Hall.° 


The settlement established by Stanton Coit in 
1886 in a tenement on the Lower East Side of 
Manhattan was called the Neighborhood Guild 
because his hope was to organize a system of 
neighborhood guilds, each containing about one 
hundred families, as the basis for a renaissance of 
the community. The Neighborhood Guild was the 
very first social settlement to be founded in the 
United States but it was quickly followed by scores 
of others. Looking back, the rapid proliferation of 
settlements during the 20-year period from 1890 
to 1910 was a remarkable phenomenon as the fol- 
lowing statistics show: 


In 1891, there were six settlements in the United States; in 
1897, there were seventy-four. By 1900, the number jumped 
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to over one hundred settlements, to over two hundred five 
years later, and by 1910, there were more than four hundred.’ 


Strangely enough, while the settlement idea 
caught on very quickly and proceeded to spread like 
wildfire, the precise purpose of the movement was 
extremely difficult to explain and even harder, if not 
impossible, to actually define. One of the favorite 
and most frequently told settlement stories pro- 
vides a graphic illustration of the uncertainty and 
confusion which existed in the minds of many regar- 
ding the exact nature and purpose of social set- 
tlements. According to the story, a wealthy society 
matron went to visit one of the many newly-founded 
settlements staffed by recent college graduates and 
proceeded to inspect the entire building from top to 
bottom. ‘‘Well!’’ she exclaimed, at the conclusion of 
her visit, ‘“‘I do think you young people down here 
are doing magnificent work—whatever it is you are 
doing!’’* 

Perhaps it was Jane Addams, the founder of Hull 
House and one of the most famous of the settlement 
leaders, who came closest to providing a definition 
of a settlement. During a lecture she gave in 
Plymouth, Massachusetts, during the summer of 
1892, she concluded as follows: 


The Settlement, then, is an experimental effort to aid in the 
solution of the social and industrial problems which are 
engendered by the modern conditions of life in a great city. It 
insists that these problems are not confined to any one por- 
tion of the city. It is an attempt to relieve, at the same time, 
the over-accumulation at one end of society and the destitu- 
tion at the other.... The one thing to be dreaded in the Settle- 
ment is that it lose its flexibility, its power of quick adapta- 
tion, its readiness to change its methods as its environment 
may demand. It must be open to conviction and must have a 
deep and abiding sense of tolerance. It must be hospitable 
and ready for experimentation.... It must be grounded in a 
philosophy whose foundation is on the solidarity of the 
human race, a philosophy which will not waver when the race 
happens to be represented by a drunken woman or an idiot 
boy. Its residents must be emptied of all conceit of opinion 
and all self-assertion, and ready to arouse and interpret the 
public opinion of their neighborhood. They must be content 
to live quietly side by side with their neighbors, until they 
grow into a sense of relationship and mutual interests.... They 
are bound to see the needs of their neighbors as a whole, to 
furnish data for legislation, and to use their influence to 
secure it. In short, residents are pledged to devote 
themselves to the duties of good citizenship and to the arous- 
ing of the social energies which too largely lie dormant in 
every neighborhood given over to industrialism.° 


7 Davis, op. cit., p. 12, and Robert A. Woods and Albert J. Kennedy, Handbook of 
Settlements. New York: Russell Sage Foundation, 1911, p. vi. 

“Walter I. Trattner, From Poor Law to Welfare State: A History of Social Welfare 
in America. New York: The Free Press, 1974, p. 142. 

“Jane Addams, Twenty Years at Hull-House. New York: The MacMillan Com- 
pany, 1910, pp. 98-100. 

1° Bremner, op. cit., p. 66. 

"! Clarke Chambers, Seedtime of Reform: American Social Service and Social Action, 
1918-1933. Minneapolis, University of Minnesota Press, 1963, p. 112. 

'2 Tbid., pp. 16-17. 


The early settlement residents, therefore, most of 
whom were young and well-educated, did not go to 
live with the poor in an effort to uplift or even, 
necessarily, to change them, but merely in an at- 
tempt to share their daily lot as neighbors and 
friends. As a result of their actually living in the 
neighborhood, the settlement residents became a 
part of the community and saw all facets of life 
there, the brave and joyful as well as the sordid and 
sad. As one settlement leader wrote, ‘“‘We knew not 
only poverty and crime, but also the intelligence and 
ability and charm of our neighbor.’ Whereas 
others looked down on the poor, the settlement 
residents, for the most part, saw them, and even 
more importantly knew them, as fellow human be- 
ings with the same combination of flaws and virtues 
and the same potential for growth as anyone else. 

Although they did not initially move into the 
poor, crowded sections of the large cities with any 
set agenda or program, after living with their neigh- 
bors for a brief period of time the early settlement 
workers were invariably ‘‘moved to action, to pro- 
grams which related organically to the felt needs of 
the immediate community rather than to 
preconceived notions on the part of the (settlement) 
residents of what might be good for the 
neighborhood.” 

The range of programs which resulted and which 
were offered by many of the settlements included 
day nurseries and kindergartens for the children of 
working mothers, courses in child care and personal 
hygiene, clubs for boys and girls which were both 
educational and recreational, clubs for adults most 
of whom were immigrants, classes in English and 
civics, lending libraries, public baths, playgrounds, 
and summer camps. Some of the settlement leaders 
also set up a visiting nurse service, delivered babies, 
and tried to quarantine communicable diseases 
which were rampant at the time. They also organized 
cultural activities such as classes in cooking, sew- 
ing, and needlecraft; classes in carpentry, printing, 
bricklaying, and other crafts for young men; courses 
in pottery and ceramics, and instruction in vocal 
and instrumental music. Plays were given, bands 
and orchestras organized, and choruses and glee 
clubs formed.’ 


University Settlement Society 
The settlement workers quickly realized that 
even the most extensive array of activities left the 
underlying social problems untouched, and so many 
of them, sometimes very reluctantly, became involv- 
ed in politics. Soon they were lobbying for legisla- 
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tion, helping to elect candidates who were sym- 
pathetic to their causes, serving on public commit- 
tees and boards, advising public officials, and in- 
fluencing public opinion and public policy. In New 
York City, the most politically active settlement 
was the Neighborhood Guild, the first settlement 
founded in the United States, which had been 
reorganized and renamed the University Settlement 
Society in 1892 following Stanton Coit’s departure. 

This reorganization was accompanied by expand- 
ed financial backing and resulted in a more am- 
bitious program. At the same time, the constitution 
of the University Settlement Society placed great 
emphasis on its members being college-educated as 
can be seen from the following statement taken from 
the Society’s Bulletin for January 1892: 

The Society as defined by its Constitution is to ‘bring men 
and women of education j--+o closer relations with the labor- 
ing classes in this city for their mutual benefit,’ by 
establishing and maintaining in the settlement house 
districts places of residence for college men and others 


desirous of aiding in the work, with rooms where people of the 
neighborhood may meet for social and educational purposes.'* 


As a result of this emphasis, throughout Universi- 
ty Settlement’s early years, faculty and graduates 
of numerous universities, including Columbia, Yale, 
Harvard, City College of New York, Princeton, 
Brown, Amherst, and Johns Hopkins, provided a 
steady source of advice, funds, members, and 
residents. '* 

In terms of organization, University Settlement 
was governed by a policymaking council of 15 
elected by the members to serve staggered terms of 
3 years. The council appointed a salaried head- 
worker to reside in the settlement house and to 
supervise all its activities. The headworker, in turn, 
was assisted by about 25 residents, who also lived in 
the settlement house, a small paid maintenance 
staff, and a constantly changing group of part-time 
volunteers." 


James Reynolds . 


Social Reformer and Political Activist 


In 1893, following Stanton Coit’s departure, 
James B. Reynolds was appointed headworker of 
University Settlement and he served in that capaci- 


*8 University Settlement Bulletin, No. 1, January 1892, p. 3: The Papers of the 
University Settlement Society of New York City (microfilm edition, 1972), State 
Historical Society of Wisconsin. 

' Finding Guide, p. 5: The Papers of the University Settlement Society of New York 
City (microfilm edition, 1972), State Historical Society of Wisconsin. 

Ibid. p. 5. 

'©James Bronson Reynolds, March 17, 1891-January 1, 1924: A Memorial. New 
York: University Settlement Society, 1927, p. 57, and National Cyclopedia of Amer- 
ican Biography, Volume X, pp. 235-236. 

"7 James Bronson Reynolds: A Memorial, pp. 13-18. 


ty for the next 9 years. During this period of time, 
under Reynolds’ able and dynamic leadership, 
University Settlement became a potent force in New 
York City politics and Reynolds himself served as a 
catalyst in getting University Settlement involved 
in supporting and promoting a number of reforms 
and innovations, including probation. 

James Bronson Reynolds was born in 1861 in the 
small town of Kiantone, New Vork. Like many of 
the other early leaders of the settlement movement 
in this country, he was from an old, established 
family with a long tradition of service which had 
been handed down from one generation to the next. 
In fact, Reynolds’ family had been in this country 
since the time of the American Revolution and his 
maternal grandfather was an abolitionist whose 
home had been used as a station on the 
“underground railroad.”’ Reynolds’ father was a 
Yale graduate and a Congregational minister and it 
was simply assumed that the son would follow in his 
father’s footsteps. Apparently, the younger 
Reynolds started out doing precisely that and earn- 
ed his undergraduate degree at Yale where he was 
known as one of the most deeply religious men in his 
class. He went on to Yale Divinity School and 
graduated, but was never actually ordained.'* 

Reynolds subsequently became affiliated with the 
YMCA and spent the next two and a half years in 
Europe going from one university to another in an 
effort to establish an international student move- 
ment. Somewhere along the way, Reynolds decided 
that his true calling was as a social reformer, for in 
1893, when he was offered both a position as a pro- 
fessor as well as that of headworker at University 
Settlement, he chose the latter explaining many 
years later: 

Invited to become headworker of the University Settle- 
ment of New York City, after deliberation I decided I prefer- 
red to spend my life in social and political reform rather than 
in the quiet of university work." 

Throughout Reynolds’ tenure as headworker at 
University Settlement, he was very active in both 
neighborhood and city-wide politics and proved to 
be both an energetic and effective organizer. His 
goals were municipal reform and good government, 
so he and his associates very quickly became the 
arch-foes of Tammany Hall, the all-powerful, cor- 
rupt political machine which controlled most of New 
York City including its police department. Reynolds 
was one of the leading members of the Committee of 
Seventy, formed in 1893, to challenge the political 
dominance of Tammany Hall. This Committee 
subsequently took on Tammany candidates in 
several elections, winning some and losing others. 
Reynolds was also an active participant in the suc- 
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cessful reform campaign that made William Strong 
mayor of New York City in 1894. During Strong’s 
administration, Reynolds served on many commit- 
tees and commissions and was a school trustee from 
the tenth ward." 

The election of William Strong as mayor through 
nonpartisan action convinced Reynolds and the 
other reformers that a permanent nonpartisan 
political organization was needed, and thus the 
Citizens Union was born. Reynolds became one of 
its most active members, was chairman of the ex- 
ecutive committee, and was a persuasive advocate 
for the nomination of an independent candidate for 
mayor in 1897, the first election under the new con- 
solidated city charter. Seth Low, a wealthy 
businessman and heir to a shipping fortune, who 
had served two terms as mayor of Brooklyn before 
becoming president of Columbia University, was 
nominated by the reformers largely at the urging of 
James Reynolds. Low was a personal friend of 
Reynolds and a member of the Council, the govern- 
ing body at University Settlement. After the 
nomination had been secured Reynolds managed 
Low’s campaign, using the residents from Universi- 
ty Settlement and the other settlement houses 
throughout the city as helpers and assistants. 
Despite their enthusiasm and hard work, however, 
Low and the reformers went down to defeat, 
although Reynolds would recall later, with some 
pride, that they had managed to poll some 150,000 
votes, 50,000 more than the number cast for the 
regular Republican ticket.'? Four years later, they 
would try again and, this time, they would be suc- 
cessful. 

The First Probation Law in New York 


In the meantime, in November 1900, Samuel June 
Barrows was elected corresponding secretary of the 
Prison Association of New York and, almost im- 
mediately, began to draft an amendment to the New 
York State Criminal Procedure Code which would 
authorize the appointment of probation officers. The 
judiciary already had the legal authority to suspend 
sentences, but Barrows and many others felt that 
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the judges only exercised this power very infre- 
quently because they lacked sufficient background 
information prior to sentencing and would not pro- 
vide any ongoing supervision to those defendants 
receiving suspended sentences.” 

In the Prison Association’s Fifty-Sixth Annual 
Report for 1900, which was submitted to the 
Legislature of the State of New York as stipulated 
in their charter, one of the primary recommenda- 
tions of the Executive Committee was for ‘‘the 
adoption of a probation law and the appointment of 
probation officers.’’?' The Executive Committee ad- 
ded the following in further support of the proposed 
probation legislation: 


The appointment of probation officers as in Massachusetts, 
Vermont, Minnesota, and within the last year in New Jersey, 
would furnish the preliminary investigation so important to 
the judge and secure some degree of oversight during the 
suspension of sentence.... The moral gain which ensues from 


keeping a small army of offenders out of prison each year 


would be strengthened by the pecuniary gain to the State in 
saving the cost of their imprisonment.” 


The probation bill drafted by Samuel Barrows, was 
in fact, passed by the New York State Legislature 
on April 17, 1901, to go into effect September 1, 
1901. This law directed criminal court judges in all 
cities of the state to appoint ‘‘a person or persons to 
perform the duties of probation officer” adding that 
“such probation officers might be chosen from 
among private citizens, male or female, from clerks 
or assistants of the court making the appointment, 
or from officers, deputies, assistants, or clerks of the 
district attorney’s office in the county where the 
court making the appointment was held.’’”* In addi- 
tion, any police officer, constable, or peace officer 
could be appointed as a probation officer. The 
statute, however, clearly stipulated that ‘‘no proba- 
tion officer appointed under the provisions of this 
statute shall receive compensation for his services 
as such probation officer.”** Police officers and 
other municipal employees appointed as probation 
officers would receive their regular salaries but 
‘private citizens would serve as probation officers 
without cost to the city or county.’’®> Thus, civilian 
probation officers, during the early years, were not 
paid out of public funds, but were either paid from 
private sources or were volunteers who were com- 
pletely unsalaried. 


University Settlement Responds 


In addition to James Reynolds’ many other ac- 
tivities and affiliations, he was also a member of the 
Executive Committee of the Prison Association of 
New York and served on two of this organization’s 
standing committees. He was, therefore, fully 
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aware that the Prison Association, or more 
specifically a subcommittee headed by Samuel J. 
Barrows, had drafted a probation bill and had then 
lobbied so extensively and so effectively that the bill 
was passed without a dissenting vote in either 
house. Reynolds, armed with this knowledge plus 
his own strong convictions and political astuteness, 
moved into action even before the new law actually 
went into effect on September 1, 1901. In his capaci- 
ty as headworker, he submitted an internal report 
covering the period from June to September 1901 to 
the Council of University Settlement outlining the 
role he wished to see the settlement play in relation 
to the new probation law. He wrote: 


An important departure in a new field of work has been the 
appointment of a man as probation officer at the Police 
Courts.... Mr. Frederick King, who has been with us for two 
years and has shown a great deal of skill in dealing with 
young men of criminal tendencies....has been appointed by 
Magistrate Dual, Chairman of the Board of Police 
Magistrates. In order to do this, King gave up a position in 
the Charity Organization Society. As he is dependent on his 
own resources, I hope it may be possible for us to secure 
$50.00 a month for six months for him, so that his living ex- 
penses may be covered. At the end of six months we shall be 
able to determine the value of his work, and if its value shall 
be approved, we can decide whether we wish to establish a 
permanent scholarship or whether we should apply to the 
authorities to make his position a salaried one. The flexibility 
of our own work gives us an advantage over public employers 
in that we can make experiments without establishing a 
precedent, which would be impossible for the government.”’ 


Reynolds then went on, in this same internal com- 
munication, to explain an additional and more com- 
pelling reason for his very determined and almost in- 
stantaneous response to the just-passed probation 
statute: 


My own action in securing King was hastened by the an- 
nouncement in the summer that these positions were to be 
filled by policemen detailed by Commissioner Murphy and 
Deputy Commissioner Devery. Evidence was submitted to 
me at the same time that two policemen who had temporarily 
performed such service made inquiry as to the value of the 
job apart from their regular salary. I can conceive of nothing 
more disastrous to young criminals than to be placed under 
the care of experienced criminals who were nominally their 
directors and counsellors as the representatives of a law- 
abiding community. I immediately filed an earnest protest.... 
As a result in part at least of our efforts, the police 
magistrates refused to accept the appointments of the police 
department and have only appointed officers who were 
known personally to individual magistrates.” 


Thus did University Settlement, the most 
politically active of all the settlements, become in- 
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volved in probation almost immediately upon the 
passage of the first statute authorizing the appoint- 
ment of probation officers in New York. While this 
involvement came about so quickly as to appear 
almost automatic, it was actually the result of a 
number of different factors, some of which were 
characteristic of the settlement movement as a 
whole while others stemmed from the unique per- 
sonality and predilections of this particular settle- 
ment and especially of its headworker. 

First, settlement residents in general were very 
much aware of the needs of their respective 
neighborhoods and were, therefore, very quick to 
seize upon any innovation which they felt might 
relieve some of the hardship and suffering which 
they saw every day. In fact, in a number of the large 
cities, settlement residents were involved in an unof- 
ficial, informal version of probation long before any 
actual probation legislation was ever passed. Robert 
A. Woods and Albert J. Kennedy, two prominent 
settlement leaders, explained this involvement in 
the following way: 

Settlements very early had representatives at neighboring 
police courts. They were able to say to the magistrates, many 
of whom were finding the situation quite beyond them, ‘We 
understand somewhat of the temptation these boys and girls 
have to meet on the streets; we go in and out of their homes 
and associate with them in clubs, classes, and recreational 
enterprises; we will take continuous responsibility for keep- 
ing a friendly eye on them and for endeavoring to prevent 
their relapse.’® 

Thus, settlement workers became involved, very 
naturally, in probation work, both the early unof- 
ficial variety and later the official variety, by virtue 
of their continuous presence in their respective 
neighborhoods, their intimate knowledge of the liv- 
ing conditions that prevailed there, and their 
already existing relationships and bonds with the 
people, both children and adults, who lived in these 
neighborhoods. 

Reynolds’ reference to University Settlement’s 
ability to be flexible and to experiment with this 
new approach called probation, in contrast_to public 
and government agencies which were uable to do 
this, points to still another characteristic of the set- 
tlement movement which made it very open and 
receptive to any innovation which seemed to pro- 
mise an improvement in the quality of life for the 
people of the tenement neighborhoods. For settle- 
ment leaders prided themselves on their readiness to 
respond to unmet needs just as soon as they became 
apparent, and an integral part of the settlement 
creed was to ‘‘experiment, demonstrate, dare to fail, 
and, in success, to turn over to public control 
whatever the community can do better on a larger 
scale.’’*° Thus, one of the aims of the settlement 
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workers was to try new approaches, experiment 
with new modes of service, and pioneer new paths of 
reform, but only for a limited period of time until the 
innovation or new technique had proven valuable or 
useful, at which point the settlements would turn 
the activity over to government and its public agen- 
cies to continue and expand. 

In addition to these characteristics of the settle- 
ment movement in general which certainly help ex- 
plain University Settlement’s involvement and 
vigorous support of probation during its early years, 
the personality of James Reynolds also figured very 
prominently in the events that followed passage of 
the first probation law in New York in 1901. 
Reynolds was a complex man who believed in 
justice, but it was justice tempered with mercy, as 
can be seen from the following statement he made 
years after he left University Settlement: 


Our entire criminal court system needs reconstruction in 
the light of 20th century science, business efficiency, 
psychology, psychiatry, and sociology, and above all the 
broad ethical proposition that vindictive treatment of of- 
fenders must cease and in its place must emerge justice, 
wisdom, and charity, combined in the interests of the people 
and the real welfare of offender.*! 


During his tenure as headworker at University 
Settlement, from 1893 to 1902, Reynolds became 
more and more interested in the law and began the 
formal study of it in 1898, graduating from New 
York Law School in 1900. This growing interest, 
plus his lifelong commitment to social reform, made 
him very optimistic about the potential of probation 
and very eager and determined to support this ‘“‘new 
and most important work’’ which was how he refer- 
red to probation in University Settlement’s Fif- 
teenth Annual Report for the year 1901. Reynolds 
added in this same report, again in a very hopeful 
vein, ‘‘We have long believed that much injustice in 
our police magistrate courts might be remedied by 
the introduction of the probation system which has 
proved successful in other cities.’’” 


Reynolds’ Crusade Against Corruption 

Ironically, it may have been James Reynolds’ 
personal need to do battle against those he con- 
sidered politically corrupt, rather than any positive 
motivating factor, which led to his involving 
University Settlement in this new field of endeavor 
called probation. As already mentioned, the first 
probation law in New York clearly allowed for the 
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appointment of police officers as probation officers 
with the added provision that these police-probation 
officers, as they were sometimes called, would be 
paid their regular municipal salaries. As Reynolds 
himself indicated in the informal report he submit- 
ted to the governing Council of University Settle- 
ment, it was the knowledge that the two top ad- 
ministrators of the New York City Police Depart- 
ment would be filling the newly created probation 
officer positions with their own people, whose 
motivation was highly questionable, that really 
made the issue an urgent one in Reynolds’ mind and 
gave him the added impetus to take immediate ac- 
tion. Reynolds even went so far as to actually single 
out the two police commissioners by name and to 
cite the example of two policemen who had already 
inquired about the possibility of graft in probation . 
work. He then added, very unequivocally, that it 
would be ‘‘disastrous”’ for ‘‘young crimimals,”’ refer- 
ring to prospective probationers, to be placed under 
the supervision of ‘‘experienced criminals,’’ referr- 
ing to prospective police-probation officers. 

Such allegations, which might seem both reckless 
and extreme at first glance, must be viewed within 
the context of New York City politics at the turn of 
the century, especially the conditions then prevail- 
ing in the New York City Police Department. Com- 
missioner Murphy, referred to by Reynolds in his 
report of September 1901 to the Council of Universi- 
ty Settlement, was Colonel Michael Murphy, an 
Irish revolutionary, who had just been appointed 
police commissioner; while Deputy Commissioner 
Devery was William Devery, who had been in the 
public eye almost continuously since 1892. Devery, 
a 250-pound giant, was a native New Yorker and a 
loyal son of Tammany Hall who had first come to 
the attention of the media and the public when he 
was a police captain in one of the most corrupt 
precincts in the city. As a result of the findings of 
the Lexow Committee, a Senate Committe ap- 
pointed in 1894 by the Republican-dominated State 
Legislature to investigate the Police Department of 
the City of New York, Devery, along with others, 
had been fired. In that same year, 1894, a reform 
mayor, William Strong, was elected and 37 year old 
Theodore Roosevelt was installed as head of the 
Board of Police Commissioners.” 

Only a few years later, however, the pendulum of 
power would swing back, once again, to Tammany 
Hall; but first Devery appealed his firing and was 
subsequently returned to duty by court order. In the 
mayoral election of 1897, the reform candidate, Seth 
Low, whose campaign had been managed by James 
Reynoids, lost to the Tammany Hall candidate. 
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William Devery was quickly chosen as superinten- 
dent by the Board of Police Commissioners and in 
~May 1898, he actually led the annual police parade 
in a blatant demonstration of Tammany solidarity 
and power. Even though another state investigating 
committee was appointed in 1899 and made essen- 
tially the same findings as had the earlier Lexow 
Committee, Devery nevertheless was appointed 
first deputy commissioner by the new police com- 
missioner, Colonel Michael Murphy.* 

William Devery, like many of his police contem- 
poraries, was a tough, colorful individual whose 
allegiance to Tammany Hall was total and unswerv- 
ing. He was, also, a very unorthodox type of ad- 
ministrator whose real headquarters was in front of 
one of the local saloons where he held court every 
evening until 2 or 3 a.m. Devery’s alleged deep and 
chronic involvement in police corruption and graft 
made him a favorite target of the reformers, one of 
whom, the Reverend Charles Parkhurst, denounced 
Devery as a “‘serpent’’ and a “guardian angel of vice 
and depravity” and described Devery’s precinct as a 
“‘moral cesspool.’’*> Given James Reynolds’ 
background, his self-image as a social reformer and 
moral crusader, and his need to fight political cor- 
ruption which was synonymous, at the time, with 
Tammany Hall, it seems hardly surprising that he 
reacted swiftly and vehemently to the news that 
William Devery was to choose those who would 
serve as police-probation officers. In fact, the very 
thought that a man like Devery, with his unsavory 
reputation and close ties to Tammany Hall, would 
be able to use the newly created probation officer 
positions for his own purposes must have been so 
galling and so totally unacceptable to James 
Reynolds that he was literally propelled into taking 
immediate and decisive action. 


University Settlement’s Probation Fellowship 


Fueled by the moral indignation which seems to 


characterize most reformers, plus the need to secure 
some means of support for Fred King, the young set- 
tlement resident just appointed as probation officer 
at the Police Courts who had been forced to give up 
his salaried position with the Charity Organization 
Society, Reynolds approached Seymour L. 
Cromwell, one of University Settlement’s most loyal 
and generous benefactors. Born in Brooklyn in 1872, 
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Seymour Cromwell graduated from Harvard 
University in 1892 and then did graduate work at 
the University of Berlin during 1893. Cromwell 
belonged to a prominent New York family and his 
father had been one of the founders of the Civil Ser- 
vice Reform Association of Brooklyn, while his 
mother had been very active in the Women’s Aux- 
iliary of University Settlement from 1896 to 1901. 
Cromwell himself started out as a volunteer at 
University Settlement in 1895 and then went on to 
serve as secretary of the Council from 1896 to 1908. 
He was also an active member of numerous other 
committees at University Settlement and made 
several large donations to the building fund. 

Only one month after his first informal report 
describing University Settlement’s involvement in 
probation work, James Reynolds was able to report 
in another informal communication to the Council 
dated October 1901 that he had been successful in 
persuading Seymour Cromwell to sponsor a 
fellowship specifically earmarked for probation 
work: 

The establishment of fellowships for one year for special 
purposes is valuable. The gift of Mr. Cromwell which enables 
us to secure Mr. King as probation officer for the present 
winter will give us a chance to test a most important experi- 
ment and to make the test through the best qualified man for 
the work.” 

The stage was set. Fred King had been appointed 
the first civilian probation officer under the new law, 
and Seymour Cromwell had agreed to provide a 
‘probation fellowship’’ to cover King’s living ex- 
penses. But James Reynolds, the prime mover in all 
these arrangements, was not to remain at Universi- 
ty Settlement much longer. As already stated, Seth 
Low ran for mayor of New York City for the second 
time in 1901 and, once again, James Reynolds serv- 
ed as his campaign manager. This time Low actually 
won, and one of his first actions upon taking office 
was to appoint Reynolds as his personal secretary. 
Reynolds resigned his position as headworker at 
University Settlement, but continued in residence 
there for several months afterwards. 

In his introduction to the Fifteenth Annual 
Report for the Year 1901, the last annual report he 
submitted in his capacity as headworker, Reynolds, 
once again, spoke of probation in very positive, 
glowing terms despite the fact that the new law had 
only been in effect a matter of months: 


The State law was passed this last winter permitting the 
magistrates to appoint unsalaried probation officers, and we 
were able to secure the appointment of one of our residents as 
the first probation officer under that law. His previous ex- 
perience in charity work and among young men of criminal 
tendencies had given him an unusual fitness for the task. His 
reports to the Head Worker abundantly justify the opinion 
above stated. Young men whose first offense would send 
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them to the workhouse, when consigned to his care, find in 
him a friend who is ready to counsel and aid, while grown men 
placed under his charge are allowed to earn the money to pay 
the required fine, and are thus enabled to escape the im- 
prisonment formerly imposed. If an appreciative community 
would contribute to the expense of our probation work one 
tenth of what we have saved the public purse, we should be 
able to continue and enlarge this most important effort.** 
“This most important effort,’”’ as Reynolds 
described probation, did not end with his departure 
from University Settlement, for the machinery he 
had established remained firmly in place until it was 
no longer needed. Seymour Cromwell continued to 
donate his probation fellowship carrying with it a 
monthly stipend of $50, and three young men, all 
Yale graduates, held this fellowship in succession 
over a period of five years. The first was Fred King, 
who left University Settlement in 1904 to work with 
delinquent boys in Connecticut. King was succeeded 
by Maurice Parmelee, who later became a well- 
known criminologist, and Parmelee was followed by 
Dudley F. Sicher, who subsequently became a 
Justice of the Domestic Relations Court of New 
York.* Joining them as a probation officer, 
although he never actually held the probation 
fellowship sponsored by Seymour Cromwell, was Ar- 
thur Bullard, another young resident of Unversity 
Settlement who was affiliated with the Prison 
Association of New York. King, Parmelee, and 
Bullard all wrote detailed accounts describing their 
pioneering probation work, their cases, their 
methods, their results, and their own thoughts and 
feelings about the problems and potential of this 
new correctional approach. All this forms the basis 
for the fourth and final article in this series. 


Conclusion 


For now, it is enough to acknowledge the signifi- 
cant role that University Settlement played during 
the early days of statutory probation in New York 
and the circumstances and sequence of events sur- 
rounding the assumption of that role. We have seen 
how the settlement movement originated in 
England and was then brought over to this country 
where it spread rapidly, resuiting by the turn of the 
century in a substantial number of social set- 
tlements being established in the poorer 
neighborhoods of the large cities. While the move- 
ment in general was animated by a spirit of reform 
and experimentation, each individual settlement 
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had a slightly different emphasis; and University 
Settlement, the very first to be founded in America, 
became one of the most politically active set- 
tlements largely because of its dynamic headworker 
and the energetic, young residents with whom he 
surrounded himself. 

In 1901, statutory probation came into existence 
in New York, and University Settlement became 
deeply involved almost immediately for a variety of 
reasons. Just as the settlement leaders and 
residents thought of themselves as advocates for 
the people of their community, so too did they rush 
to become advocates of this new method of handling 
law breakers, stating that they felt it was a more 
humane and more practical alternative to wholesale 
incarceration. But there were also more personal, 
less altruistic motives at work and we have seen . 
how the headworker there, who was very active in 
politics, literally pushed University Settlement into 
probation work as a means of attacking and under- 
cutting the power of Tammany Hall and preventing 
the newly created probation officer positions from 
becoming just another form of patronage. Interest- 
ingly enough, the practice of police officers being 
appointed and serving as probation officers became 
one of the burning issues during the first decade of 
statutory probation in New York, and engendered a 
tremendous amount of bitter conflict which raged 
on until the situation was investigated by a full- 
scale commission and finally resolved by legislation 
passed in 1910. 

Our look back into history has confirmed that 
statutory probation came into existence in New 
York amid the highest hopes and expectations as 
perhaps attend all births and all beginnings. Indeed, 
the prominent reformers at the turn of the century 
such as Samuel Barrows and James Reynolds, who 
actively supported and worked for the introduction 


of probation, consistently described this new ap- 


proach as having tremendous potential in 
alleviating some of the harshness and inequities im- 
posed by a system of severe penal sanctions. Unfor- 
tunately, along with the overabundance of op- 
timism and good intentions, probation from the 
very beginning, like the settlement movement itself, 
suffered from the absence of any clearly defined pur- 
pose, goals, or methods, a deficiency which has con- 
tinued to plague the field right through the years, 
resulting in both a lack of any collective identity 
among its practitioners and a lack of credibility with 
the public. 

However, the fact that we are still grappiing with 
the same problems which were evident during the 
very first years does not, in any way, diminish the 
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contribution which the settlement movement made 
to the establishment and evolution of probation in 
this country. In New York, within a 5-year period 
after the first probation statute was passed, the 
original law was amended several times and finally 
provision was made for all probation officers to be 
paid out of public funds. But in the interim, in those 


crucial early years before probation became a public- 
ly funded governmental function, private groups, 
such as University Settlement, filled the breach and 
supported this new approach, both morally and 


financially, thereby insuring not only its survival 


but also its continued growth and development. 


Drugs, Crime, and Criminal Justice: 
State-Of-The-Art and Future Directions 


By ALVIN W. Conn, D. CRIM. 


President, Administration of Justice Services, Inc. 


Historical attempts to control drug use and abuse 
have produced an inventory of failures. Efforts, bas- 
ed primarily in moral righteousness, to regulate 
drug traffic and eliminate addiction have resulted in 
drug laws that are among the most repressive in the 
free world and involve a phenomenal array of en- 
forcement authorities at the Federal, state, and local 
levels of government. “This vast bureaucracy 
carefully nurtures the illusion that only through 
relentless enforcement can a drug-free society be 
achieved’’ (Goode, 1981:227). 

While there is no doubt that a segment of our 
population will always use drugs, both legal and il- 
licit, the costs that have been imposed as a result of 
our puritanical zeal have impacted all taxpayers, 
especially since many of the laws impair the liberties 
of non-users as well as users. It may be time, 
therefore, to develop higher tolerance levels of a¢ 
diction and alternative methods for controlling the 
massive problem that drug abuse has become in the 
minds of most citizens. At the very least, as Mc- 
Caghy (1980:337) points out: ‘‘...whatever the future 
holds, efforts to control drug use through the 
criminal law are interesting studies in futility.” 

There is hardly any question that attempts to con- 
trol substance abusers are as confounding today as 
they have been in the past. They consume con- 
siderable resources and produce a level of frustra- 
tion that is almost intolerable for those with whom 
they interact. Addicts resist change regardless of in- 
tervention strategy; so-called experts deal with 
them as though they comprised a homogeneous 
population when in fact there is considerable 
heterogeneity; and authorities describe their condi- 
tion in terms of social disease concepts, yet we per- 
sist in criminalizing. We condemn what they repre- 
sent, but we have been unable to develop an effec- 
tive or consistent public policy to address what 
many have called a ‘‘social cancer.” 

We deal with the use and abuse of illicit 
substances and alcohol as an old problem. 
Moreover, we remain committed to old dogmas, to 
traditional strategies, to useless efforts—legislating 
and repressing—which only reinforce our sense of 
futility, helplessness, and hopelessness. The pro- 


blem appears to be overwhelming, especially for 
criminal justice administration. 

Any study concerning the relationship between 
substance abuse and crime as well as its impact on 
the criminal justice administration network is com- 
plex. It requires an understanding of the nature of 
crime, the right of the state to declare certain 
behaviors illegal, the relationship between morality 
and crime, and the effects of state-sanctioned 
punishment as a means to control or prevent pro- 
scribed behaviors. 

There is little agreement about the most ap- 
propriate definition of crime among scholars 
representing various disciplines. Although some 
scientists have tended to view crime as a problem of 
anti-social behavior or simply behavior which is in 
opposition to the prevailing social order, it does not 
seem possible or realistic to define crime without 
reference to the legal order of the society in which 
the definition is made. In effect, while many things 
may be described as crimes and people labeled as 
criminals, an act cannot possibly be a crime nor a 
person a criminal unless the behavior of the actor is 
viewed legally and appropriately as a violation of a 
specific law contained in a specific criminal code. 
Therefore, while all crimes may be viewed as deviant 
behaviors, all deviance is not and should not be con- 
sidered criminal. 

Consequently, society decides what will be dealt 
with as crimes, which, in effect, means that crime is 
merely a label affixed to certain behaviors which 
society believes it dislikes or does not want. Crime is 
somewhat temporal: it changes from time to time 
and from place to place. Ergo, the distinction bet- 
ween criminals and noncriminals is a labeling ar- 
tifact. 

Notwithstanding the above, every society claims 
for itself the right to regulate the conduct and 
behavior of its members. Civilized societies do so in 
the form of criminal codes, which are passed by 
legislative bodies either for utilitarian or moralistic 
purposes. A utilitarian case for defining conduct as 
criminal is frequently made when deterrence or in- 
capacitation is desired; and ‘“‘...where people are 
relatively likely to be deflected by the possibility of 
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being caught and where punishment is likely to pre- 
vent the commission of further crimes’ (Packer, 
1968:269). 

Insofar as morality is concerned, a civilized socie- 
ty has a tendency not only to institutionalize its 
abhorrence of undesired conduct, but to frequently 
pass laws in order to reinforce its assumed moral 
values among those who adhere to a moral code. 
That is, the criminal law serves as a means to rein- 
force those who obey the law, reminding them that 
their values and beliefs are appropriate, and that 
those who violate the law are truly the deviants in 
society and‘ deserve to be punished. In the final 
analysis, whether substance abuse is against the 
law for utilitarian or moralistic purposes, the 
violator will be punished because society wants it 
that way. The reasons for the abuse become irrele- 
vant to the majesty of the law! 

However, any analysis of substance abuse and its 
relationship to criminal behavior must take into 
consideration the fact that there are at least four 
categories of violators: (1) the dealer or one who traf- 
fics in illicit drugs, (2) the possessor/user, (3) those 
who commit crimes as a direct result of substance 
abuse, and (4) those who commit crimes who also 
happen to use illicit substances. Additionally, there 
is a fifth category of those who may occupy two or 
more of the above categories simultaneously. 
Therefore, there are various roles and functions 
which can be observed among drug use violators 
(see, e.g., Hughes et al., 1971; Preble and Casey, 
1969). That there is no homogeneity among drug ad- 
dicts perhaps is best summarized by Inciardi 
(1974:254): 

There (is)...little homogeneity... with respect to the users of 
addicting drugs, and discussions of personal and social 
characteristics and behavioral orientations cannot be under- 
taken within a single, or even double, frame of reference since 
a number of these patterns have existed simultaneously. 

A review of the most recent Uniform Crime 
Reports demonstrates that there has been a 
substantial number of arrests of persons who have 
committed offenses related to drugs, including their 
sale and illicit use. Yet, there is considerable 
disagreement over the nature of the relationship 
between drug-usage and crime, particularly with 
regard to causality. Efforts to evaluate such causal 
links are beset with numerous quantitative and 
qualitative problems. 

Self-report studies, for example, have been found 
to contain reliable and valid measures, as have 
surveys of the general population. However, as Gan- 
dossy et al. (1980:xii) point out, “The problem of 
sample representativeness may be the greatest 


obstacle to rigorous research in the drug/crime 
area.” Much of the research concerning addicts has 
been drawn from detected abusers: those arrested, 
in confinement, and/or under some kind of supervi- 
sion in the community. Thus, studies concerning 
relationships between crime and drug use may pro- 
duce the same kind of skewed findings as were ob- 
tained for years in studies of homosexuals. In the 
latter instance, it was only those who came to the at- 
tention of mental health or criminal justice 
authorities who were studied: persons who were in 
trouble, were emotionally disturbed, and/or who had 
come into conflict with the law. Similarly, we know 
very little about persons who use illegal drugs, but 
who never come to the attention of authorities. 

There are other methodological problems 
associated with attempts to demonstrate linkages 
between crime and drugs. Many of the reported 
drug use studies do not take into consideration 
polydrug use. This makes it almost impossible to 
determine if particular crimes are related to par- 
ticular drugs. As Gandossy et al. (1980:46) il- 
lustrate, many studies fail to distinguish between 
drug law violations and non-drug violations when 
analyzing addict crime: 

By definition, addicts are criminals. Since the possession of 
narcotics is a crime, and addicts must possess narcotics in 
order to be addicts, they are ipso facto, criminals. Most 
researchers are not concerned with possession or even the 
sale of drugs, but are primarily concerned with the impact of 
drug addiction on crimes of robbery, burglary, larceny, 
assault, and other street crimes. 

Researchers, nonetheless, have conducted many 
important and appropriate studies with samples of 
arrestees, those incarcerated, those in outpatient 
treatment, and persons in the general population. 
Some of these studies report that large proportions 
of apprehended offenders use or have used drugs. 
(See, e.g., Barton, 1976; Bass et al., 1976; 
Philadelphia TASC, 1974; Eckerman et al., 1976; 
Kozel et al., 1972; McBride, 1976; Wish et al., 1981; 
and Inciardi, 1979.) Studies of persons undergoing 
treatment also reveal criminal histories. (See, e.g., 
Ball et al., 1975; Demaree and Neman, 1976; File et 
al., 1974; Long and Demaree, 1975; Nash, 1973; 
Sells, 1974; and Wish et al., 1981.) The National In- 
stitute on Drug Abuse (NIDA, 1976:1), in a review 
of the literature on drug abuse and crime, states: 
“*..general population surveys indicate that propor- 
tions of respondents who admit to criminal acts are 
higher among those who report illicit drug use than 
among those who do not admit use.” 

The results of these and other studies clearly 
reveal a strong statistical relationship between drug 
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use and crime; however, a mere relationship or 
association is not sufficient evidence of causality. In 
other words, there is no doubt of the linkage, but 
there is no substantial evidence that one inevitably 
leads to the other, or vice versa; or that factors yet 
to be identified cause both drug abuse and crime. 
Three conflicting hypotheses emerge from the works 
of numerous researchers, each with some degree of 
support: (1) drug use leads to crime, (2) involvement 
in crime leads to drug use, and (3) both crime and 
drug use are the results of some other factors 
(NIDA, 1976:1-30). 

In a study of 356 active heroin users, Inciardi 
(1975:335) concludes: ‘‘...while active heroin users 
are heavily involved in street crime, any relation- 
ship between drug use and crime is much more com- 
plex than has been generally believed.’’ Inciardi ex- 
amined official arrest data and self-reports and in- 
dicates (p. 344) that the arrest rate for heroin users 
is remarkably low, with one arrest for every 413 
crimes committed. Further (pp. 345-6), whether or 
not crime is a pre- or post-drug-use phenomenon is 
almost unanswerable. It is often the case that one 
who feels alienated from society is anti-social, or 
may be involved in experimental delinquent 
behavior simultaneously, or may be predisposed to 
drug use/experimentation as well as delin- 
quent/criminal behavior. 

In a study of 243 male opiate addicts, Ball et al. 
(1980) found that they committed more than 
473,738 offenses during an 11-year period, primarily 
crimes against property, and with an average of 248 
crime-days per year when on opiates, and 40.8 crime- 
days per year when off opiates. This amounts to a 
six-fold increase in criminal activity when addicted 
and on drugs. Ball et al. (p. 2) also conclude: “‘...that 
the issue of the sequence of unique events (first 
heroin use or first act of delinquency) may be less 
significant than determining the continuing in- 
fluences which sustain criminality and opiate addic- 
tion over a period of years and decades... initial 
onset experience of substance use... often does not 
lead to continued use and dependence and, further- 
more, that most citizens engage in one or more acts 
of delinquency during adolescence without becom- 
ing enmeshed in a criminal lifestyle.”’ 

Of significance to those concerned with the 
prevention and control of crime as it may be related 
to drug use are the kinds of crimes commited by 
users as well as the kinds of data that are useful in 
predicting recidivism. Kozel and Dupont (1977) 
computerized the urinalysis information collected 
by the District of Columbia Superior Court and com- 
pared arrest charges and urine test results for 


44,323 consecutive admissions to the lockup bet- 
ween 1971 and 1975. They conclude that drug-using 
arrestees are less likely to be charged with crimes of 
violence than are non-users. 

Eckerman et al. (1971) completed a comprehensive 
study of drug usage among 1,800 arrestees in six 
metropolitan areas of the United States, comparing 
criminal charges with a sample of drug non-users. 
An analysis of the data for current, past, and ever- 
used drug users reveals that such arrestees commit 
significantly more property crimes than crimes 
against the person. Bass et al. (1971) reach the same 
conclusion, especially with regard to the heroin user. 
Lindesmith (1968:221) summarizes the general fin- 
dings and conclusions aptly: 


...while it is true that some addicts are criminals prior to ad- 
diction, many, perhaps, most of them, turn to crime only * 
when the high price of the drug and the danger and inconve- 
nience of maintaining a suppiy force them to do so. The vast 
proportion of all the crimes committed by addicts are either 
violations of the drug laws or theft in order to obtain money 
to buy the drug. 


Excluding the weekend ‘‘chipper,’’ who is not 
dependent upon drugs and for whom drugs do not 
interfere with daily routines in their lives, the issue 
of drugs and crime primarily involves the serious 
street addict. It is this junkie who is very dependent 
on drugs, is probably a polydrug user, takes his 
habit very seriously, and goes to almost any length 
to support the addiction. 

Preble and Casey (1969:2-3) describe this kind of 
addict as one who is continuously engaged in 
criminal activities in a very active way, as a ‘‘quest 
for a meaningful life... he is hustling (robbing or 
stealing), trying to sell stolen goods, avoiding the 
police, looking for a heroin dealer with a good bag... 
coming back from copping... looking for a safe place 
to take the drug, or looking for someone who beat 
(cheated) him—among other things.’ He is also 
someone who generally scares the heil out of the 
average citizen! 

McBride and McCoy (1981:282) summarize the 
results of studies on the relationship between 
criminal and drug-using behavior as very complex: 


(1) A large proportion of criminals have engaged in drug use 
and a large proportion of drug users have engaged in 
criminal behavior (Voss and Stephens, 1973; Crime and 
Drugs, 1976; McBride, 1976; Gandossy et al., 1980). 

(2) Criminal behavior increases after the initiation of drug 
use (Stephens and McBride, 1976; Weissman, 1975). 

(3) Drug users are more likely to engage in acquisitory pro- 
perty crimes (Preble and Casey, 1969; Eckerman et al., 
1971; Kozel and Dupont, 1977). 

(4) Drug use may cause individuals to sustain criminal 
behavior over what they would if they were not illicit drug 
users (Finestone, 1957; O’Donnell, 1969). 
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(5) Part of the relationship between crime and drugs is the 
result of a legal system that makes the possession of cer- 
tain drugs illegal in itself (Lindesmith, 1967; Stephens and 
Ellis, 1975; Gandossy et al., 1980). 

The preceding discussion of selected research 
reports on the relationship between drug use and 
crime leads to the inescapable conclusion that 
whether or not criminal behavior is a pre- or post- 
drug-use phenomenon, drug users, especially heroin 
addicts, engage in substantial numbers of income- 
generating crimes (for which they are usually not ap- 
prehended). While the research literature clearly in- 
dicates thet addicts tend to commit significant 
amounts of crime, there is no doubt that they are 
also capable of committing violent crime (although 
fewer than nonaddict offenders). Some researchers 
have reported that contemporary addicts are much 
more likely to commit crimes of violence than ad- 
dicts of previous years (Chambers, 1974; Stephens 
and Ellis, 1975). As Gandossy et al. (1980:52) sug- 
gest, ‘‘...although there is some basis for the image 
of the stereotypic, passive addict, we should not lose 
sight of the fact that some addicts will resort to 
violence if there is an opportunity for financial 
gain.” 

Also, only some addicts will commit a violent act 
while in the process of committing a property of- 
fense. This finding, incidentally, is just the opposite 
of what has been found with regard to the alcohol- 
crime link. Blum (1969) and Tinklinberg (1973) 
found in their research studies that alcohol con- 
sumption, for many, tends to increase the probabili- 
ty of violent crime. 


As indicated earlier, how society decides to deal 


with the substance abuser, regardless of the reasons 
for his or her abuse and irrespective of the nature of 
his or her behavior, is a reflection of existing public 
policy declared principally through the criminal 
code. As Clausen (as quoted in Schur, 1965:129) has 
stated: 


The prevalence and consequences of addiction in any socie- 
ty depend as much upon the social and legal definitions plac- 
ed upon the nonmedical use of the narcotics as upon the 
nature and effects of narcotics or the nature of the persons 
who become addicted. 


The addict is pitied, feared, and usually despised. 
He personifies the kind of evil that Tannenbaum 
(1938) describes: one whose deviance alone is no 
longer evil, it is the person himself who has become 
evil. The addict is no longer viewed as a mere de- 
viant, he has become legislated against and thereby 
has become not just a pariah, he has also become a 
criminal. Criminal law, as previously discussed, is 
used to prevent, deter, isolate, and otherwise in- 
capacitate certain categories of deviants the majori- 
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ty in society wish to control. Theoretically, the 
criminal law reflects the consensus of society on 
values, beliefs, and on how civilized man ought to 
behave. Notwithstanding Durkheim’s dictum that 
crime is normal and a reflection of a healthy and free 
society, most believe that crime is indeed a very bad 
thing and should be stamped out. 

That criminal law has been used toward this end 
and that its effects historically have been futile does 
not deter some from demanding still more criminal 
law, more legislation, and more control. There are 
many others who believe that official action, 
through the criminal law, should be taken against a 
behavior only if there is some evidence of substan- 
tial harm accruing to a victim, to the self, or to socie- 
ty at large. John Stuart Mill (1892:6) commenting 
on this in his classic treatise, On Liberty, 1859, 
states: 

The sole end for which mankind are warranted, individually 
or collectively, in interfering with the liberty of action of any 
of their number, is self-protection... The only purpose for 
which power can rightfully be exercised over any member ofa 
civilized community, against his will, is to prevent harm to 
others. His own good, either physical or moral, is not a war- 
rant, 

Although Mill never defines what is meant by 
“‘subtantial harm,’’ Patrick Devlin (1965) argues 
that society not only has a right, it has an obligation 
to protect itself, and that the criminal law should be 
used as the most appropriate vehicle to enforce the 
moral commitments of the citizen majority. He 
justifies this moral imperative as follows (p.13): 

Societies disintegrate from within more frequently than 
they are broken up by external pressures. There is disintegra- 
tion when no common morality is observed and history shows 
that the loosening of moral bonds is often the first stage of 
disintegration, so that society is justified in taking the same 
steps to preserve its moral code as it does to preserve its 
government and other essential institutions. 

We have tremendous disdain for the use and 
abuse of narcotics, according to Kittrie (1971:223-4), 
due to our puritan and liberal heritage. These values 
are reflections of personal responsibility, freedom, 
ability, and duty. They personify man’s ability to 
deal with himself, to control his own behavior (and 
destiny), and his strength of character. Narcotic ad- 
diction, on the other hand, reflects dependency on 
chemical agents to survive and achieve some 
semblance of happiness. Therefore, while addiction 
itself is viewed as an abandonment of one’s personal 
responsibility to the self, criminal behavior engaged 
in to support the addiction not only victimizes the 
self, but innocent persons and society as well. 

Consequently, while Mill would view as substan- 
tial harm probably only predatory crime that is 
utilized to feed a habit and consent to its regulation 
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through criminal law, Devlin would argue that ad- 
diction itself is a substantial harm and should be 
proscribed if the moral consensus of society is to be 
preserved. 

The arguments for the involvement of the 
criminal law in prohibiting victimless crimes (i.e., 
making them punishable by the state), fall into four 
basic categories (Geis, 1972:3), all based on the no- 
tion that substantial harm accrues: (1) when there is 
harm to the self in a physical sense (e.g., abortion, 
heroin addiction, alcoholism); (2) when there is a 
harm in a social sense, (e.g., gambling with 
household money); (3) when there is harm to others 
(e.g., those who are offended, inconvenienced, or ac- 
tually abused); and (4) when there is harm to the 
social health of society (e.g., moral health). To this 
list, of course, can be added the notion of ‘“‘sin,”’ 
which serves as ample basis for some to regulate cer- 
tain kinds of behavior, such as drinking, gambling, 
sexual behavior even among consenting adults, and 
narcotics addiction. 

That we have criminalized the use and abuse of il- 
licit substances suggests that much of the crime 
problem is a product of our own misguided public 
policy. While one may feel upset with himself, sense 
guilt, have low self-esteem, and/or believe that he is 
a sinner for having used and abused chemical 
agents, he is classified by the observing public mere- 
ly as a deviant or one who is morally repugnant or 
reprehensible. Once officialdom becomes involved, 
however, the picture changes. The user/abuser is no 
longer just a deviant, he is a special kind of deviant: 
he wears the Scarlet C for ‘‘criminal.’’ This, accor- 
ding to Schur (1965:5), is an extreme form of 


stigmatization; it has profound effects on the actors 


as well as the labelers. The criminalization of de- 
viance may even help to push the deviant into a 
criminal career. It may create secondary deviance 
(commitment to criminal identity) (Lemert, 1951) 
and foster criminal subcultures (Matza, 1964)—ac- 
tual criminal behaviors the law is supposed to 
reduce, control, or prevent. The criminal law, in a 
twist of irony, may create more of the prohibited 
and proscribed behavior which it actually was 
designed to control (Schrag, 1971). 

Current public policies should be viewed as 
dysfunctional and non-utilitarian in controlling 
drug use and abuse. Here, of course, we are speaking 
almost exclusively of addiction itself, not its traffic, 
not the criminal behavior that is utilized to support 
habits, not its illegal manufacture, and not the 
crimes that occur as a result of its use. 

There are significant costs for overcriminalization 
of certain victimless crimes, including drug addic- 


tion. According to Packer (1968:296), criminal sanc- 
tions should be used by society in controlling 
behavior only when the following conditions are 
satisfied: 

1. The conduct is prominent in most people’s view of socially 
threatening behavior, and is not condoned by any signifi- 
cant segment of society. 

2. Subjecting it to the criminal sanction is not inconsistent 

with the goals of punishment. 

Suppressing it will not inhibit socially desirable conduct. 
It may be dealt with through evenhanded and non- 
discriminatory enforcement. 

5. Controlling it through the criminal process will not expose 
that process to severe qualitative or quantitative strains. 

6. There are no reasonabie alternatives to the criminal sanc- 
tion for dealing with it. 

That murder, aggravated assault, vehicle theft, 
burglary, and robbery fit neatly into Packer’s 
schema is undeniable. It is questionable that public 
drunkenness, gambling, sexual behavior among con- . 
senting adults, and drug addiction fit so neatly. 
Thus, unlike certain behaviors which cause substan- 
tial harm to persons other than the perpetrator, “‘...a 
victimless crime can only be one that is defined after 
the fact by an outside observer’? (Quinney, 
1972:315). 

Over 20 years have elapsed since the Wolfenden 
Commission issued its report on homosexual of- 
fenses and prostitution in Great Britain (Wolfenden, 
1963). It recommends that private homosexual acts 
between consenting adults should not be subject to 
criminal penalties. In forceful language, the report 
also argues for limited reliance on the criminal law 
to control behaviors which do not substantially 
harm others, except in morally severe ways. It also 
states (p. 23): 

Unless a deliberate attempt is to be made by society, acting 
through the agency of the law, to equate the sphere of crime 
with that of sin, there must remain a realm of private morali- 
ty and immorality which is, in brief and crude terms, not the 
law’s business. To say this is not to condone or encourage 
private immorality. 

In a paper prepared for the President’s Crime 
Commission (The Courts, 1967:106), Sanford Kadish 
examines the role of criminal law, particularly with 
regard to victimless sexual offenses, and concludes: 
‘“‘The criminal prohibitions against some types of... 
behavior reflect an idealized moral code, not what a 
substantial percentage of the population, judge by 
their conduct, regard as beyond the margin of 
tolerability for the average fallible citizen.’’ In ‘“The 
Crisis of Overcriminalization,” (Kadish, 1967:159), 
he comments that laws regarding victimless crimes 
have three questionable functions: (1) to enforce 
public standards of private morality; (2) to provide 
needed social services because no other agencies ex- 
ist to do so; and (3) to remove restraints on law en- 
forcement. 
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Even the President’s Crime Commission (The 
Courts, 1967:107) states that there is some reason to 
believe that the criminal law should not be used as a 
vehicle for the social regulation of all deviant 
behavior. It states: “‘... enough is now known to war- 
rant abandonment of the common legislative 
premise that the criminal law is a sure panacea for 
all social ailments.”’ 

What, then, are the consequences of over- 
criminalization? What problems ensue that have 
direct and indirect impact upon the administration 
of justice? What are the effects of the use of the 
criminal sanction for victimless crimes, especially 
drug addiction? The consequences fall into 13 
categories: 

(1) Criminal sanctions for such offenses clearly 
have failed to deter, prevent, or otherwise control 
such conduct. If anything, such laws probably help 
to create more crime and delinquency. 

(2) Because the law probably creates more crime 
and delinquency than it controls, effective manage- 
ment of victimless crimes through the apparatus of 
criminal justice administration requires con- 
siderably more resources than are truly available. 
The numbers are overwhelming. They help to clog 
court dockets; they overcrowd prisons; they in- 
crease probation and parole caseloads; they 
precipitate plea bargaining; the police wind up being 
outmaneuvered, as do Federal agencies concerned 
with trafficking; and they provide auspices for 
preventive detention and other undesirable inva- 
sions on due process and citizen rights. When the so- 
called Rockefeller laws were passed in 1973 raising 
substantially the penalties for drug abuse in New 
York, loud petitions were finally received that forc- 
ed an amendment dropping the prohibition against 
plea bargaining—caseloads were so high, the courts 
and corrections were crumbling! 

(3) Since there are no direct or complaining vic- 
tims, as occurs in crimes of predation, for example, 
the enforcement of statutes is all but impossible. 
The police are sometimes forced to use questionable 
tactics, including entrapment and paid informants. 
The “French Connection” is probably not uncom- 
mon. Due process may sometimes be neglected or 
overlooked. 

(4) The police are unable to clear offenses. 

(5) The presence of corruption and bribery are 
more likely to occur when dealing with perpetrators 
of victimless crimes. The arrest of police agents in 
drug traffic situations has become commonplace. 
Extortion of addicts, although not widely known, 
undoubtedly occcurs in one fashion or another. 


(6) Public polices involving superordinate control 
over law enforcement may change with the political 
winds, making it all but impossible for a police agen- 
cy to be consistent and evenhanded in its enforce- 
ment of the laws (Manning, 1977). 

(7) Enforcement policies may contribute to 
disrespect for the law, especially among poor, urban 
residents. A dual standard of justice, one for the 
wealthy and white and one for the poor and non- 
white, is commonly charged in large, metropolitan 
communities. Street addicts and dealers are fre- 
quently dealt with severely by the courts; organized 
crime and syndicate kingpins seldom are apprehend- 
ed, but if arrested and convicted, sometimes avoid 
imprisonment. 

(8) Organized crime thrives on victimless crimes, 
especially illicit drugs, making untaxed fortunes. 
That it continues as a result of police and political 
neglect and corruption has been corroborated by 
numerous investigations. 


(9) Failure to distinguish between traffickers and 
users of drugs has resulted in severe penalties for 
selected categories of offenders, many of whom can 
be described as ‘“‘sick”’ rather than criminal. 


(10) Police, judical, and correctional demoraliza- 
tion is sometimes quite high as a result of pressures 
placed on them by the public to control, deter, or 
otherwise thwart drug addiction and traffic, par- 
ticularly at the street level. Dealing with many of 
the same offenders over and over again is like walk- 
ing uphill in a mudslide. Also, “self-appointed 
morals crusaders often unnecessarily stir up public 
opinion, and politicians campaigning on a strict law- 
and-order platform sometimes commit police to per- 
formance with spectacular and quick results in a 
complex area of criminal activity’ (Viano and Cohn, 
1975:212). 


(11) Due to the complexity of the drug problem 
and the various laws at different levels of govern- 
ment operations, law enforcement and prosecution 
agencies are forced to work cooperatively in ways 
with which they are not always comfortable. This, 
then, leads to hostility and competition, which 
ultimately reduces the effectiveness of the criminal 
justice network. 


(12) Many courts impose strict treatment regi- 
mens as conditions of probation, as do parole 
boards. Consequently, the need for community bas- 
ed resources is overwhelming, not always available, 
and sometimes beyond the routine management 
skills of the supervising officers. These residential 
and nonresidential boundary agencies are not 
always cooperative as a result of the involuntariness 
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of clients, and therefore occasionally resist offering 
needed services. 

(13) Society is not only inconsistent, it is frequent- 
ly ambivalent if not contradictory over the issue of 
victimless crimes. It legitimates state lotteries, 
pari-mutuel betting, licenses such services as 
massage parlors and escort services, and permits 
the sale of tobacco and alcohol, albeit with signifi- 
cant taxes. But, it forbids a numbers pool, 
criminalizes many consenting adult sexual acts, and 
denies physicians the use of certain chemical agents 
even when their use has proven medical benefits. It 
laments but allows the overuse of such prescribed 
drugs as tranquilizers and diet aids. The demand for 
illicit services and products remains unabated and 
may even be increasing. So, pressures for changing 
existing public policies abound, especially in the 
area of marijuana use. In 1973, the National Opinion 
Research Center reported that 18 percent of a na- 
tional sample believed marijuana should be made 
legal; in 1978, that figure rose to 30 percent 
(Hindelang et al., 1981:219). In a study of high 
school students, Johnston et al. (1980:77) found that 
youths admit that there is a considerable availabili- 
ty of all types of drugs, including cocaine, am- 
phetamines, tranquilizers, LSD, and marijuana. 
(For a more detailed discussion concerning over- 
criminalization of victimless crimes, see Viano and 
Cohn, 1975:211-3). 

There are many paradoxes, contradictions, and 
ambivalencies in the ways in which we deal with vic- 
timless crimes, including drug trafficking and nar- 
cotics addiction. The explanation is both ideological 
and historical, sometimes logical. Yet, no rational 
theory can justify the criminalization of many of 
these behaviors (Bedau, 1973). 

There is no doubt that the conflict between 
moralists and libertarians has confounded rather 
than helped us resolve the dilemma of what to do 
with those who insist on hurting themselves. No one 
disagrees that crimes of predation should remain 
criminal offenses, but one is forced to wonder about 
the extent to which such crime could be significant- 
ly reduced if the laws concerning the possession and 
use of illicit substances were changed. While there is 
no empirical way to predict precisely how much 
crime could be reduced by decriminalization, there 
can be no doubt that it would be substantial. 

The path toward decriminalization of drug use is 
not an easy one to follow. Certainly, the processes 
utilized by many states in reducing from a felony to 
a misdemeanor, or the reduction to a civil offense, 
the possession of small amounts of marijuana (for 
personal use) is a step in the right direction. The pro- 


cess, however, is usually very complicated. Kaplan 
(n.d.), for example, notes four stages in the 
decriminalization process: (1) actual penalties in- 
flicted by judges drop; (2) reduced enforcement by 
the police; (3) actual drop in statutory penalties; and 
finally (4) the licensing of the sale of certain 
drugs—a Utopian state, even in the case of mari- 
juana. 

Simultaneous with the decriminalization of pot in 
some jurisdictions has been an effort to increase the 
use of diversion for selected offenders. The following 
are listed among the types of diversion programs by 
the National Commission on Marijuana and Drug 
Abuse (Wynstra, 1975; Smith, 1975): 

(1) Pre-arrest formally authorized diversion for 
purposes of detoxification or withdrawal. 

(2) Post-arrest diversion to detoxification. 

(3) Treatment as a condition of pretrial release. 

{4) Emergency treatment while awaiting trial. 

(5) Treatment in lieu of prosecution. 

(6) Treatment as a condition of deferred entry of a 
judgment of guilt and conditional discharge, or as a 
condition of suspension of sentence or probation. 

(7) Treatment as a condition of parole. 

(8) Commitment for treatment in lieu of other 
sentences. 

The Treatment Alternatives to Street Crime 
(TASC) program has received considerable attention 
in its diversion efforts. Generally, this program has 
sought to facilitate the processing of drug offenders 
through its basic functions of (1) screening arrestees 
to identify drug users, (2) making diagnoses and 
referrals to treatment programs, and (3) tracking 
and monitoring these clients in order to report treat- 
ment violations back to agencies in the administra- 
tion of justice (McGlothlin, 1979; Weissman, 1978). 

Generally, TASC programs have been well- 
received in criminal justice and have been described 
as effective not only in reducing some client 
criminality, but in fostering better linkages between 
criminal justice and treatment systems (Weissman, 
1978). The extent to which some programs offer a 
finger-in-the-dike only, or actually have some im- 
pact on the drug addiction/crime problem, remains 
to be tested. Moreover, as criminal justice and treat- 
ment systems develop overlapping responsibilities, 
serious challenges have been raised concerning 
shared clients’ constitutional and legal rights, in- 
cluding such matters as confidentiality and ex- 
change of information. Additionally, there are some 
moral and ethical issues which demand attention 
and resolution. 

Thus, criticisms of diversion, including those pro- 
grams which deal with the addict, focus on such pro- 
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blems as the following (Sandhu, 1981; Smith, 1975; 
Atkins, 1975): 

(1) Diversion programs impede necessary law 
reform by allowing avenues that circumvent ex- 
isting outmoded or inappropriate laws. 

(2) Reliance on court-referred involuntary patients 
decreases the efforts expended by programs in com- 
munity outreach, resulting in increased distance 
and distrust between programs and the com- 
munities they serve. 

(3) Treatment programs inevitably become agents 
of social control, as they unavoidably become exten- 
sions of the court. 

(4) The therapist’s divided loyalties to both the pa- 
tient and legal authorities tend to compromise the 
quality of the theraneutic interaction. 

(5) Treatment goals may be tailored to the needs 
of criminal justice rather than the specific needs of 
the individual patient. 

(6) The client may have to enter a plea of guilty 
before being entitled to a diversion program. 

(7) Diversion programs may, in effect, increase the 
social control net and increase populations under 
some kind of formal supervision, rather than reduce 
caseloads—all without any demonstrable evidence 
that prevention, control, deterrence, or incapacita- 
tion is occurring. 

(8) Since diversion is relatively new, there are few 
legal safeguards to protect client rights, especially 
in the area of due process. Any kind of violation, for 
example, can result in new court proceedings, and 
liberty can be lost without appropriate attention to 
the rights of the defendant. (This is similar to 
developments in probation, parole, and prisons, 
which eventually prompted appellate reviews 
resulting in significant changes in procedural law.) 

Aside from punishment, incapacitation, treat- 
ment, diversion, and decriminalizaion as suggested 
means to deal with the drug problen:, there is one 
other option that demands considera ‘on: the adop- 
tion of the British model. Although some advocates 
view the British system for dealing with addicts as a 
panacea for the United States, care must be taken in 
comparing problems, conditions, and cultures. 
Great Britain has never had and does not have the 
monumental numbers of serious addicts as are 
found in this country. Also, Great Britain has never 
had the quantity of predatory crime which we have. 
Nonetheless, there are some points about the 
philosophy and process of the British model which 
deserve attention. 

Britain does not have a national system for handl- 
ing drugs. Instead, it has operated in terms of a 
series of administrative responses under medical 


auspices since the passage of the Dangerous Drug 
Act of 1920. This act placed very stringent restric- 
tions on the import, export, manufacture, sale, and 
possession of narcotics. Until 1968, all British 
physicians were allowed to prescribe drugs to any 
patient, with the understanding that sound medical 
practice would dictate the nature and kind of treat- 
ment. Physicians were allowed to continue addicts 
on heroin, for example, if removal from that drug 
was contraindicated. However, they also were ex- 
pected to withdraw the patient if the prognosis ap- 
peared favorable (Geis, 1972:122). 

The 1968 regulations require physicians to be 
licensed by the government if they are to treat ad- 
dicts. While addicts no longer are required to 
register with the government, physicians are re- 
quired to keep careful records, which are subject to 
periodic inspection by government agents. Physi- 
cians who improperly divert narcotics supplies or 
who otherwise violate the drug laws may lose the 
right to possess and prescribe such drugs and are 
subject to fine or imprisonment. Nonetheless, the 
treatment of addicts rests solely with physicians. A 
Home Office Memorandum (as quoted in Schur, 
1965:153) warns physicians that the continued sup- 
ply of drugs “‘...solely for the gratification of addic- 
tion is not regarded as a medical need;’’ however, 
the physician remains the final arbiter of what con- 
stitutes proper medical treatment. 

The British make no provision for compulsory 
commitment of addicts, but most doctors apparent- 
ly try to reduce addicts’ dosages and induce them to 
undergo institutional withdrawal treatment (Schur, 
1965:154). Law enforcement in Great Britain has a 
responsibility to aid and protect medical control 
over addict treatment; it is not a substitute for it as 
occurs in the United States (King, 1961). 

Schur (1962) generally has found the British 
system to be effective. However, since there has 
never been a large traffic in illicit drugs, since treat- 
ment under the National Health Service is almost 
without cost to the patient, and since the drug pro- 
blem has never been extensive, the success of the 
model as it might work in the United States can on- 
ly be discussed with qualifications and reservations. 
Schur (1965:155-6) goes on to state: 


Despite the lack of compulsory commitment and special 
treatment, there is no evidence that the British have been 
any less successful in treating addiction as a disease than we 
have in this country. It is, in fact, quite possible that a non- 
punitive approach... increases the likelihood of enlisting the 
cooperation of addicts in serious attempts at cure... there is 
no denying that the British have kept addiction under 
remarkable control, and it would seem that their refusal to 
treat the addict as a criminal has at least helped to keep him 
from becoming one... 
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Addiction in the United States, while viewed as 
deviance, has never been a crime. It was never a 
crime under Federal law and a state law making it 
one was struck down as unconstitutional by the 
United States Supreme Court in its 1962 Robinson 
v. California (370 U.S. 660) decision. It does not 
follow, however, that the state of addiction can be 
maintained without running afoul of the criminal 
law since any use of drugs requires the possession, if 
not purchase, of such drugs. Sale, purchase, and 
possession, with certain exceptions, are indeed 
violations of the law. Thus, the addict lives in 
perpetual violation of one or more criminal laws. 
Since he lives usually in constant contact with 
others involved with drugs, the addict has heighten- 
ed exposure to police action, arrest, court process- 
ing, and correctional supervision. This applies to 
almost no other category of crime (President’s 
Crime Commission: The Courts, 1967:10). 

Paradoxically, the United States used to deal with 
drug addicts in a benign if not medical approach—it 
certainly was not a law enforcement problem. The 
Harrison Narcotic Act of 1914, which was a tax 
statute, changed American policy to one which 
basically has been followed ever since. The act im- 
posed a tax upon the manufacture or importation of 
all narcotic drugs, the exception being for the physi- 
’ cian acting in the course of professional practice. 
However, it did require the registration of all 
legitimate drug-handlers. Nonetheless, personal 
possession of certain narcotics without a prescrip- 
tion was presumptive evidence of violation (Peat, 
Marwick, Mitchell, 1977:2). 

Although a few advocates attempted to include 
marijuana in the Harrison Act, national ignorance 
of marijuana and pressure from the pharmaceutical 
industry prevented its inclusion. While Federal 
legislation concerning marijuana did not exist, a 
number of states passed their own prohibitions. By 
1931, 29 states had laws prohibiting its use. ‘“Most 
of these state laws were a response either to pockets 
of widespread use among Mexicans or other minori- 
ty groups, or to a fear that ‘addicts’ would move 
from use of other prohibited drugs to marijuana’”’ 
(Peat, Marwick, Mitchell, 1977:2). 

In 1924, the National Conference of Commis- 
sioners on Uniform State Laws appointed a commit- 
tee to draft a uniform drug act. Substantial 
disagreement existed as to the inclusion of mari- 
juana in the list of prohibited drugs. Some argued 
that it was physically dangerous, led to insanity, 
corrupted youth, and was of little medical value. 
Others, including the pharmaceutical industry and 
the American Medical Association, argued that the 


drug was not addictive, not significantly abused, 
and certainly not worth inclusion in the uniform nar- 
cotic laws (Peat, Marwick, Mitchell, 1977:3). 

Approved by the commissioners in 1932, a com- 
promise was reached in the final Uniform Drug Act 
with marijuana excluded from the list. However, the 
commissioners invited the states to prohibit mari- 
juana in one of two ways: (1) an optional provision 
could be attached to the act, or (2) cannabis could be 
added to the definition of narcotic drugs. As a result 
of this second option, marijuana eventually was 
classified as a narcotic in every state. By 1935, only 
10 states had adopted the Uniform Drug Act; by 
1936, the figure reached 28; and by 1937, 46 of the 
48 states and the District of Columbia had enacted 
the law, including marijuana as a narcotic. In 1937, 
a separate Federal Marijuana Tax Act was passed 
by Congress. 

Quinney (1979:154-6) views the historical develop- 
ment of drug control in the United States as an ef- 
fort to legislate morality, but one which makes 
‘*.,.moral order and economic order inseparable.’’ He 
examines the passage of various Federal and state 
laws prohibiting the use of narcotics and concludes 
that they occurred concurrently with economic 
crises and that (p. 156) “‘By identifying drugs 
especially with Chinese, Mexicans, and blacks, each 
measure of control reflects a fear of economic com- 
petition by aliens in the work force, and not a fear of 
drugs.” Further (p. 155), ‘“The state, defining drug 
use and addiction as a problem, has conditioned the 
public to respond by condemning the drug user, not 
questioning the social order that makes use of drugs 
a viable alternative to everyday reality.’’ (See also 
Duster, 1970; and Helmer, 1975 for a more complete 
discussion concerning this perspective.) Unfor- 
tunately, while Quinney’s thesis may have some 
credence and indeed may have applicability in the 
United States, he and other radical scholars fail to 
explain the use and abuse of drugs in other coun- 
tries, especially those of a totalitarian nature. 

While it is clear that the original intent of the Har- 
rison Act, namely the control of legitimate drug 
traffic, has been successful over the years, it is also 
clear that the intent was not to interfere in 
legitimate medical practice. Nonetheless, as Schur 
(1965:130) indicates, ‘‘...through a combination of 
restrictive regulations, attention only to favorable 
court decisions, and harassment, (federal narcotics 
officials have)... effectively and severely limited the 
freedom of medical practitioners to treat addict- 
patients as they see fit—in particular to provide ad- 
dicts with drugs when that is believed medically ad- 
visable.” 
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Further (p. 133): 

Over the years the Harrison Act has been supplemented by 
many other anti-narcotics statutes under which the 
unauthorized possession, sale, or transfer of drugs is severely 
punished. Rather than constituting a rationally-planned pro- 
gram for dealing with the narcotics problem, this legislation 
has mainly represented an emotional response to periodic 
crises. 

It is little known that between 1912 and 1925 an 
experiment existed which permitted municipal drug 
clinics to dispense low-cost narcotics to drug addicts 
in over 40 American cities (Schur, 1965:159). They 
operated over the years with varying degrees of effi- 
ciency, effectiveness, and success. Eventually, they 
were all closed down by the Federal Government. 
There is some dispute about the programs’ suc- 
cesses, especially in the degree to which they curtail- 
ed addiction, reduced the black market in drugs, or 
prevented drug-related crime. There is agreement 
that the clinics were shut down largely as a result of 
complaints lodged against one New York clinic, 
“which was so badly managed that its activities 
hardly provided a reasonable basis for any general 
evaluation of a clinic program’ (Nyswander, 
1956:8). 

Disillusioned, apparently, by the clinics and the 
continual harassment by Federal authorities regar- 
ding medical treatment of addicts, the American 
Medical Association in 1924 passed a resolution 
calling on Federal and state governments ‘“‘to exert 
their full powers and authority to put an end to all 
manner of so-called ambulatory methods of treat- 
ment of narcotic drug addiction, whether practiced 
by the private physician or by the so-called ‘narcotic 
clinic’ or dispensary”’ (Schur, 1965:159). 

Thus, we currently manage drug addiction (along 
with the sale, possession, and traffic) almost ex- 
clusively under the supervision of the criminal law 
and through the administration of justice. To use 
the British system or to return to the free clinics of 
yesteryear are not compatible with our current 
situation. Cultural, medical, ideological, and 
legislative differences are too profound. This does 
not mean that we are in a stalemate, with no viable 
options, however. 

Clearly, no single approach has or will solve the 
problem. But, just as clearly, there is a definite need 
for a rational and consistent policy that will enable 
us to experiment with different models, different 
techniques, and different systems. We need to dif- 
ferentiate among the various categories of drug (and 
alcohol) users and abusers. We need to examine our 
laws to determine if we need all of them as they are 
written and if they serve legitimate purposes of con- 
trolling, reducing, and/or preventing both drug ad- 
diction and crime. 


In Tennessee, for example, a new law requiring 
mandatory jail sentences and driver’s license 
revocations for anyone convicted of DWI had no 
demonstrable impact on the highway traffic fatality 
rate, the ostensible objective of the law (Shover et 
al., 1977). The 1973 ‘Rockefeller Laws” in New 
York also failed to reduce narcotics use and abuse 
through the threat of severe sanctions: users and 
dealers were not frightened into reduced activity 
and drug-related crimes were not curbed (NILECJ, 
1977). 

It is possible that both failed to achieve intended 
purposes because criminal justice agencies did not 
enforce the laws—a laxness created by the indif- 
ference of the general public. Moreover, stringent 
laws cannot be used as a crutch for dealing with 
serious social problems, and the courts and police 
should not be our ‘whipping boys.’ 


It is imperative that we differentiate between the 
use/abuse of chemical agents and the consequences 
which flow from their use/abuse. While criminal 
laws make such differentiations, our approach to the 
problem has not always been so. Our history, 
generally, in dealing with this overall social problem 
undoubtedly has been unsuccessful, costly (in terms 
of personpower, resources, and community fear), 
and without any real sense of humanity, respect, or 
dignity for the rights of the individual. Our network 
of criminal justice services, programs, agencies, and 
personnel are sorely taxed and, perhaps, almost at 
the brink of collapse. Whether it is true, as claimed 
by some, that the decriminalization of most of our 
drug laws (at least possession) would reduce by at 
least 50 percent our crime problem, is a thesis that 
must and should be tested. Whether it is possible to 
return the problem to medical control, similar to 
that practiced in Great Britain, should at least 
receive serious consideration. The extent to which 
drugs should be made available to those who are ad- 
dicted, and without penalty, unquestionably is both 
a criminal justice and a moral issue, but one that 
deserves serious attention. Hopefully, such prac- 
tices would reduce and not increase our drug pro- 
blem. 


Incapacitation, prevention, punishment, con- 
trol, and treatment individually and collectively 
have not worked. Yet, all need to be tried, if for no 
other reason than to preserve the sanity of our na- 
tion. Crime is expensive; ostensibly it does not pay 
(except for criminal entrepreneurs); and it is a 
serious social cancer that must be controlled. We 
need the resources in criminal justice administra- 
tion so that we can get on with other projects that 
deal with real criminals. 
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Opinions of strategy and morality are indeed dif- 
ficult to clarify and deal with. Certainly, it is not 
possible to devise goals, objectives, and methods 
which assure results upon which all wise men can or 
will agree. There is considerable disagreement not 
only on what the problems are, but on the most ef- 
fective means for dealing with them. Yet, there 
must be continuing debate and there must be ex- 
perimentation. That is the only way we can ever at- 
tempt to achieve some modicum of progress. Cer- 
tainly, however, we must try, for to continue with 
the same inconsistent and ineffectual policies as we 
have been following in recent years will not avert 
disaster nor decrease the significance this social pro- 
blem has caused. 

Whatever we do, though, must include significant 
research and evaluation studies, not only on the 
etiology of drug addiction and substance abuse, but 
on effects of various intervention strategies, treat- 
ment modalities, and processes to bring about 
change and control. 

In summarizing what government policy should 
be, Blum (1967:78) had this to say: 


Creative social experiments, thoughtful scientific work, 
economic and educational development programs, all deserve 
support and encouragement. We must be prepared to accept 
the fact that some will fail, others will achieve only moderate 
success and, in our lifetime at least, none wili eliminate 
human ugliness or unhappiness. But to strive toward these 
goals is our common objective and to achieve them, even in 
part, should be a satisfaction all of us can share. 


We can do no worse than we have done in the past. 
Hopefully, the future holds better promise. 
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Research In A Probation Department: 
Twenty-Two Years Later 


ALEXANDER B. SMITH AND ALEXANDER BASSIN* 


Twenty-two years ago when we wrote about 
research in a probation department,' we pointed out 
that the reasons that few probation departments 
engaged in research were that they lacked staff 
which were adequately trained in research 
methodology and data analysis and they provided 
little encouragement for this type of activity. The 
Kings County Court Probation Department, 
Brooklyn, New York, where we worked, was an ex- 
ception. Out of a staff of about 50, at least one-third 
had MSW’s, and of the remainder almost all had 
either master’s or law degrees. Three of us had 
Ph.D.’s with dissertations based on research focus- 
-ed on the effectiveness of individual and group 
therapy in changing the perceptions and attitudes 
of adult probationers.’ In this department a number 
of research and training projects were initiated and 
brought to completion, including the internationally 
known drug-free therapeutic community, Daytop 
Village,’ and a group therapy program for adult pro- 
bationers.‘ An important reason behind this activity 
was ‘‘the climate in which we worked,” a construc- 
tive climate created by an intelligent, informed 
Board of Judges who carried out their belief that it 
was necessary to pay decent salaries to attract and 
retain capable probation officers, and a probation 
chief whose progressive leadership and administra- 
tion made for staff harmony and creativity so 
necessary to promote and encourage innovation. In 
addition, we were able to complete these programs 
successfully because we combined a basic 
knowledge of the courts, the sentencing process, the 
theory and practice of individual and group therapy, 
along with skill in research methodology and data 
analysis. 

In our 1962 article we emphasized that ‘‘trained”’ 
social workers (those with MSW degrees) exercised 
professional leadership in the fields of probation and 
parole. At that time (and probably currently) most 
MSW’s had only a nodding acquaintance with 
research methodology—an acquaintance that came 
from the completion of one course in research techni- 
ques and writing a thesis which required minimal 
competence in handling data. 


* Alexander Smith is professor emeritus at John Jay College of 
Criminal Justice and Alexander Bassin is professor at the 
Florida State University School of Criminology. 
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There were a few probation chiefs who, because of 
their intelligence, experience and insight, fully 
understood the limitations of what could be ac- 
complished by skilled probation and parole officers 
in supervising offenders so that the community 
would be protected and the offenders rehabilitated. 
We are referring to leaders in the field like Edmond 
FitzGerald, the chief probation officer of the Kings 
County Court and his successor Joseph A. Shelly; 
Irving Halpern, chief probation officer of the Court 
of General Sessions in New York City and his suc- 
cessor Elmer Reeves; Ben S. Meeker, Chief Proba- 
tion Officer in the United States District Court in 
Chicago, and others. 

In the late 1950’s and 1960’s a torrent of research 
in criminal justice was unleashed, attracted by 
Federal grants. A large number of college pro- 
fessors, other academics, and research organiza- 
tions, who had no meaningful contact with the 
criminal justice system but who were experts in 
grantsmanship, research methodology and data 
analysis, appeared on the scene. They initiated and 
conducted training and demonstration programs 
covering various areas of criminal justice, including 
probation and parole. We note that in all aspects of 
scientific endeavor, effective experimentation can 
develop only if an adequate hypothesis can be for- 
mulated. We also must point out that a valid 
hypothesis can be formulated only where the resear- 
cher has sufficient experience and background to 
conceive the basic gestalt to be investigated. In pro- 
bation and parole, as in other areas of helping 
human beings with problems, this can come about 
only if the researcher has had a rich experiential 
background combined with research know-how, or if 
the naive researcher can call upon people with the re- 
quisite experience and background for assistance. 


‘ Alexander B. Smith and Alexander Bassin, ‘Research in a Probation 
Department,” Crime and Delinquency, January 1962, pp. 46-51. 

Alexander Bassin, Effect of Group Therapy upon Certain Attitudes and Percep- 
tions of Adult Offenders on P.: lished doctoral dissertation, New York 
University, 1957: Abraham Froehlich, The Contribution of Probation Supervision 
toward the Modification of Certain Attitudes Toward Authority Figures, unpublished 
doctoral dissertation, New York University, a Alexander B. Smith, Analysis of In- 
teraction Process and Soci: d during Group Therapy with Of- 
fenders on Probation, unpublished doctoral aoe New York University, 1959. 

3 Alexander Bassin, ‘“‘Daytop Village," Psychology Today, December 1968, pp. 
48-51, 68. (Reprinted in CRM Books: Readings in Social Psychology Today, Del Mar, 
Cal., 1970, pp. 117-123 and Readings in Clinical Psychology Today, 1970, pp. 127-134). 

‘ Alexander B. Smith, Louis Berlin, and Alexander Bassin, “Group Therapy with 
Adult Probationers,’’ Federal Probation, 24, No. 3, September 1960, pp. 15-21. 
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During the period from the late 1950’s to the pre- 
sent, the leaders in probation and parole were rarely 
called upon for consultation by the grantsmen. A 
large number of programs were funded which 
reflected the interests and concerns of people who 
had little or no involvement with the pressing pro- 
blems of probation and parole. Extravagant plans 
were made for probation and parole with implied 
concomitant claims for success in these programs. 
Through the 1960’s, even when it became apparent 
that many programs had merely been sterile exer- 
cises in obtaining grants by knowing how to operate 
in accordance with the practices of the granting 
bureaucracy, there was little outcry. 

At the beginning of the 1970’s disturbing ques- 
tions were raised about the indeterminate sentence 
and parole. The most important criticisms were ad- 
vanced by the American Friends Service Committee 
which noted in 1971 that neither probation nor 
parole had produced significant results ‘“‘even when 
their stipulated ideal conditions had been met.” 
They added, ‘‘there is no reliable device for classify- 
ing individuals for ‘treatment’ purposes and no 
significant evidence that any one form of ‘treat- 
ment’ is superior to any other.”*> The Committee 
held that if criminals are not treated, at least, they 
should be punished, and “‘all persons found guilty of 
the same criminal act under the circumstances 
(should be) dealt with uniformly.’’* This point of 
view was instrumental in causing some scholars to 
attempt to set up a system of equitable sentences. 
One group headed by Andrew von Hirsch of Rutgers 
University, a Harvard Law School graduate, recom- 
mended a relatively inflexible scheme of legislative- 
ly imposed punishments under which recidivists 
would receive longer sentences.’ Another group sup- 
ported by the Twentieth Century Fund and headed 
by Alan M. Dershowitz, of the Harvard Law School, 
formulated the scheme of ‘‘presumptive sentences”’ 
which recommended a retreat from the concept of in- 
determinate sentencing and a substitution of a 
system of fixed punishments with upward or 
downward variations in the length of sentences 
depending upon mitigating or aggravating cir- 
cumstances.* The latter group made the point that 
while on a theoretical level the concept of imposing a 


5 American Friends Service Committee, Struggle for Justice: A Report on Crime and 
Punishment in America, New York: Hill and Wang, 1971, p. 9. 

Ibid., p. 148. 

7 Andrew von Hirsch, Doing Justice, New York: Hill and Wang, 1976. 

® Report of the Twentieth Century Task Force on Criminal Sentencing: Fair and Cer- 
tain Punishment, New York: Hill and Wang, 1976. 

* Robert Martinson, “What Work? - Questions and Answers about Prison Reform,” 
The Public Interest, Spring 1974, pp. 2-54. 

1° Thid., p. 25. 

"! Sue Titus Reid, “A Rebuttal to the Attack on the Indeterminate Sentence,” 51 
Washington Law Review 565 (1976), at p. 600. 
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prison sentence may appear devoid of discretion and 
equity, in practice the discretion of the sentencing 
judge comes into play. 

We note, parenthetically, that one of the stated 
goals of these two groups, as well as others concern- 
ed with sentencing, is to achieve uniformity in 
sentencing. This, we believe, is an impossible goal 
inasmuch as the level and credibility of evidence 
varies from case to case. As a result the level of in- 
dictments obtained by the prosecutors varies from 
case to case, as will the resulting convictions 
brought about either after trial or by plea. The most 


_ that judges can hope for is consistency rather than 


uniformity in sentencing. Even this goal, as we 
know from our extensive experience in writing 
recommendations for sentences for different judges, 
is extremely difficult to achieve because pressures 
on judges are mounted by the community or the 
media in many cases. 

Probably the most important single influence in 
accelerating the movement away from the 
psychological (or therapeutic) handling of offenders 
was an article by Robert Martinson, ‘What 
Works?-Questions and Answers about Prison 
Reform,’’® which appeared in the Spring 1974 issue 
of The Public Interest. This was based on an 
analysis of 231 experimental prison programs 
designated to rehabilitate prison inmates. Martin- 
son’s initial conclusion was couched in the most 
disheartening terms, ‘“‘With isolated exceptions, the 
rehabilitative efforts that have been reported so far 
have had no appreciable effect on recidivism.’’!® This 
sentence was summarized by many correctional 
workers as nothing works. The impact of this article 
was felt not only by the penologists but also by per- 
sonnel in probation and parole who were carried 
along by the wave of pessimism, discouragement, 
and repudiation of all treatment approaches aimed 
at rehabilitating probationers and parolees. 

We, who had been practitioners in the field, felt 
that Martinson’s sweeping nihilistic statement did 
not square with our view of reality, or the opinion of 
Sue Titus Reid, a sociologist-lawyer.'' We realized 
that Martinson was an academic sociologist, a 
researcher whose contact with offenders in any 
meaningful therapeutic relationship had either been 
minimal or nonexistent. 

Although a number of us objected to Martinson’s 
conclusions, no one was more eloquent or on target 
than Ted Palmer, senior researcher of the California 
Youth Authority. Palmer demonstrated that Mar- 
tinson’s methodology in defining success was faulty 
in that he (Martinson) disregarded any positive 
trends that were found in the programs he in- 
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vestigated. The most serious of Martinson’s short- 
comings was his insistence that the most important 
criterion to be sought in these programs was a 
reduction in the crime rate. Palmer pointed out what 
should have been obvious, namely that the reduc- 
tion in recidivism of the subjects studied could not 
have a significant impact on the crime rate consider- 
ing the relatively small percentage of crimes 
reported to the police, the small percentage of 
criminals apprehended, and the still smaller percen- 
tage convicted and imprisoned.'? (Martinson 
evalutated programs for prison inmates—the 
smallest of the groups mentioned.) It is obvious that 
crime rates are dependent on the rate and intensity 
of macro-social problems in our society: poverty, 
unemployment, and broken families, and the factors 
underlying these problems.'* We also believe that 
poverty, unemployment, and broken families have a 
different impact on the crime rate in the United 
States than on the crime rate of other countries 
because of differences in culture, percentage of 
minorities, and relative deprivation, among other 
factors. 

As was the case with many sociologist- 
criminologists, Martinson was looking for an ap- 
preciable reduction in the rate of crime as the out- 
come of any program to be regarded as successful, 
as Palmer had indicated. From our own experience 
in handling probationers and parolees we realized 
that our goals had to be modest. Accordingly, in our 
own research we aimed at achieving statistically 
significant results for subjects similar to our own. 
We realized that even moderately effective pro- 
grams which would be successful in keeping a few 
hundred offenders out of prison would save the state 
an appreciable amount of taxpayers’ money. (Cur- 
rently it costs about $20,000 per year to keep a 
criminal in a New York State prison for one year.) 

As might be expected, a number of “‘experts in 
criminal justice’’ suddenly appeared and called for 
the elimination of all therapeutic programs not only 
in the prisons but in probation and parole, and a 
return to the classical school of punishment. The in- 
fluential James Q. Wilson, Henry Lee Shattuck 


'2 Ted Palmer, ‘‘Martinson Revisited,” Journal of Research in Crime and Delinquen- 
cy, July 1975, pp. 133-150. 

5 Louis Lieberman and Alexander B. Smith, ‘Crime Rates: The Invisible Item in the 
Federal Budget," in press. 

7 James Q. Wilson, Thinking About Crime, New York: Basic Books, 1975, p. 45. 

Ibid., p. 172. 

'6 Ernest van den Haag, Punishing Criminals: Concerning a Very Old and Painful 
Question, New York: Basic Books, 1975. 

'T David L. Bazelon, ‘Street Crime and Correctional Potholes,” Federal Probation, 
40, No. 1, March 1977, p. 9. 

'8 Citizens’ Inquiry on Parole and Criminal Justice, Prison Without Wallis, New 
York: Praeger, 1974. 
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Professor of Government of Harvard University, 
whose expertise is in police administration, wrote a 
book which is more in the nature of a brief in which, 
after having, to his own satisfaction, demolished 
Edwin Sutherland’s notion ‘‘that criminal behavior 
results from the same processes as other social 
behavior,’’* proceeded to accept uncritically Mar- 
tinson’s thesis, and concluded that the entire func- 
tion of the correctional system is ‘‘to isolate and 
punish.” Both he and the philosopher Ernest van 
den Haag, currently Distinguished Professor at 
Fordham University, argued that incarcerated 
criminals would not commit crimes while in prison 
and that others would be deterred from committing 
crimes by the example of criminals being imprison- 
ed.'* To this point of view a sobering caution was ad- 
vanced by former Chief Judge David L. Bazelon of . 
the United States Court of Appeals, Washington, 
D.C., one of the outstanding legal scholars on the en- 
tire Federal bench. He responded to the Wilson and 
van den Haag thesis that tougher sentences would 
reduce crime, by pointing out perceptively that an 
unemployed criminal who has no place to live has lit- 
tle reason for being law-abiding, and added that 
‘“‘there are no nostrums for street crime apart from 
profound social reforms.’’!” 

In 1974 The Citizens’ Inquiry on Parole and 
Criminal Justice prepared an analysis of the work- 
ings of the New York State Division of Parole.'* 
Many of their findings were valid and needed 
publication, namely the manner in which inmates 
were handled during their preparole hearings, the 
length of time it took for an inmate to be notified of 
the decision of the parole board, and the board’s 
refusal to give its reason when denying parole. 
However, many of their recommendations frequent- 
ly did not follow from their findings and seemed to 
be hastily drawn. Although a former member of the 
New York State Parole Board was a member of the 
committee, he apparently did not make his presence 
felt. One of the recommedations was to do away 
with the parole board and substitute some kind of 
counselors in their place who would have no authori- 
ty over the parolee. 

While most of the college professors who were in- 
terested in criminal justice separated themselves 
from the therapeutic approach in corrections, some, 
like Norval Morris, Dean of the University of 
Chicago Law School, advocated that services be 
made available to offenders who voluntarily chose 
to participate in any particular program.” In 
general and in principle, we agree with Dean Morris’ 
point of view, namely that the offender has a right 
to self-determination, and in that respect we have 
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made our sentiments clear.*» However, we must 
point out that many offenders are socially inept and 
may require help without being aware of the extent 
of the problem they are facing or the solutions that 
may be available. While we acknowledge that we are 
making a fine distinction between self- 
determination and the use of authority by a proba- 
tion or parole officer, in some instances the situation 
is clear. In cases where the problem to be handled 
stems from a situation which was the precipitating 
cause for committing a crime, the use of authority to 
compel an offender to undergo treatment cannot be 
denied, i.e., committing a crime to get money to sup- 
port a drug habit. In those and similar situations 
the constructive use of authority to compel an of- 
fender to undergo treatment or participate in a pro- 
gram can be supported. Nevertheless, we caution 
that authority should sparingly be used. 
. It may have been the influence of the different 
committees studying sentencing reforms and the 
future of parole; It may have been the Martinson ar- 
ticle; It may have been the tenor of the time. 
Perhaps it was a combination of all these factors, 
but a number of states responded by abolishing or 
sharply curtailing the power of the state’s parole 
board in the early release of a prison inmate. 
Paradoxically, the September 1977 issue of this 
journal carried an article by none other than Robert 
Martinson and Judith Wilks which reported on their 
research demonstrating that when two groups of 
prison releasees were compared, the group released 
under parole supervision behaved significantly bet- 
ter than the second group which had been released 
into the community at the expiration of their 
sentences. The researchers concluded: 


Those who wish to eliminate the unfairness of parole 
boards’ decision-making might well concentrate on finding a 
specific remedy for this problem, a remedy which will not in- 
crease the very “‘unfriendliness” they deplore. 

At the very least, the data analysis of recidivism of inmates 
released on parole as compared with inmates released on 
reaching the maximum expiration of sentence should give 


20 Alexander B. Smith and Louis Berlin, ‘‘Self-Determination in Welfare and Correc- 
tions: Is There a Limit?” Federal Probation, 38, No. 4, December 1974, pp. 3-7; also see 
Nicholas N. Kittrie, The Right to be Different, Baltimore, Md.: Penquin Books, 1973. 
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?3 Supra, Smith and Bassin, “Research in a Probation Department.” 


pause to those policy makers and legislators who have been 
operating on the unexamined assumption that parole super- 
vision makes no difference.” 


We noted that the ‘‘experts’’ who had jumped on 
Martinson’s earlier “nothing works” bandwagon 
failed to acknowledge the basic thrust of the article, 
namely, that “parole supervision” works within 
limits. Maybe we should take a close look at a state- 
ment by John P. Conrad who criticized the narrow 
focus of many researchers who looked for nothing 
other than a reduction in recidivism to justify the in- 
itiation or continuance of a program. Like Conrad, 
we feel we should also be interested in certain goals 
which are simple and fairly measurable: 
Did this illiterate learn to read? Did this trainee in welding 
learn to make an acceptable weld? And did the possession of 
these skills facilitate their legitimate employment after the 
conclusion of training? As for the less well understood 
psychological interventions, a somewhat similar research 
strategy seems applicable. Judged by the standards prevail- 
ing in the application of any of these modalities, in general 
practice, is there any evidence that these offenders profited in 
the ways and by the criteria that patients or clients in general 
practice in the community benefit?” 

Finally, we take stock 22 years after the publica- 
tion of our article, ‘’Research in a Probation Depart- 
ment.’’? We believed then, and believe now, that the 
modal probation department or parole office, 
because their personnel lack the discipline and train- 
ing in research methodology and data analysis, 
should not undertake any sophisticated research. To 
this caution, we would now like to add another 
equally important caveat, that expertise in grants- 
manship, research methodology and data analysis is 
not sufficient to qualify anyone to undertake mean- 
ingful research in probation or parole unless they 
have reasonably wide experience in those fields, or 
can enlist the assistance of individuals with whom 
they can work closely who have that experience. 
Currently, scattered through the ranks of probation 
and parole officers, supervisors and administrators 
are a fair number who have earned their doctorates, 
and an even larger number who are continuing their 
doctoral studies not only in the older disciplines of 
psychology, sociology and public administration, 
but also in the newer programs of criminal justice 
and criminology. The talents and insights of these 
practitioner-experts should be used in future 
research, training, or demonstration projects. 


U.S. Probation Officers as Jail Monitors: 
A New Responsibility on the Horizon 


By DENNIS W. NIELSEN 
U.S. Probation Officer, St. Louis, Missouri 


There are between 3,300! and 3,493? jails in the 
United States and their average daily population ex- 
ceeds 150,000 inmates.’ 874 of these jails are over 50 
years old, 176 were built before Wyoming became 
our 44th state, 64 were holding prisoners when 
Custer made his last stand at the Little Big Horn, 
and 7 during Thomas Jefferson’s presidency! 

There are 6.2 million commitments to jail each 
year and local jails handle 17 times more people an- 
nually than all state and Federal prisons combined. 
Eighty percent of jail inmates will live in cells with 
less than 60 square feet of floor space (a standard 
pickup truck bed has about 48 square feet) 77% will 
have no access to medical facilities and 70% will be 
charged with nonviolent crimes. Only five jails meet 
standards for adult local detention facilities as 
defined by the Commission on Accreditation for 
Corrections, and for every suicide in the general 

population, 16 jail inmates will take their own lives. 


Prisoner Suits 

It is not astonishing, therefore, that a 1982 survey 
by the National Sheriffs’ Association revealed that 
15.9% of the jails responding reported that, for one 
reason Gr another, they had been under a court order 
to remedy specific conditions and 19.9% advised 
they were a party in a pending lawsuit.’ In 1978 
there were 9,730 civil rights suits filed by state 
prison and local jail inmates under 43 USC section . 
1983, Civil Rights Act. By 1983 this figure exploded 
to 17,687. While an exact breakdown is not 
available, one study found as many as 20.5% of 
these suits came from local jails.’ These suits are 
limited to constitutional challenges of the condi- 
tions of confinement and do not concern the fact or 
the length of confinement.*® 

The primary violations claimed in prisoner suits 
relate to the lack of medical care, overcrowding, 
recreation, visitation, food, personal hygiene and 


WHO’S IN JAIL? 


PRESUMED INNOCENT: 


AWAITING TRIAL AGE 


UNDER 30 YEARSOF AWAITING TRIAL, UNABLE 


MENTALLY ILL - 
No MENTAL HEALTH 
SERVICES PROVIDED‘ 


To Post BAIL 
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jail staffing.® While the initial reaction of sheriffs, 
who typically run county jails, is to fight these 
suits, there is a counter argument to persuade them 
to accept the situation and utilize the additional 
pressure generated by a suit to convince the local 
government, or the voters, to approve funds for im- 
provements or a new jail.’ 


Resolution of Suits 


Resolution of these suits in favor of the plaintiffs 
(inmates) typically results in the issuance of a court 
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order wherein remedial actions to be taken by the 
defendants, usually the sheriff and/or county of- 
ficials, are spelled out. In some instances, prior to a 
finding of fact, the parties will agree to certain cor- 
rective measures and submit their plans to the 
court. This often results in a consent decree being 
issued by the court. In either case, the resolution of 
the dispute does not stop with the issuance of a 
decree. It is just beginning. 

Corrective measures in these cases usually focus 
on a variety of issues and demand changes in the 
structure, operational procedure and treatment of 
inmates. A decree may be so explicit as to delineate 
the number of times per week inmates will be pro- 
vided with a change of socks, and so broad as to de- 
mand that inmates be provided with a safe and 
sanitary environment. 

Use of Masters 


Because of the complexity of the issues and the 
time-consuming tasks involved in these suits, the 
courts are increasingly relying on individuals to 
assist them. These persons are variously named 
masters, special monitors, marshals, monitors, om- 
budsmen, examiners and a variety of other terms." 
Masters have been appointed in litigation involving 
school desegregation, antitrust and bankruptcy 
cases, mental health institutions, prisons and jails. 
The designated individual’s responsibility to the 
court as a master is to assist the court in determin- 
ing “‘...liability or the scope of remedial relief as well 
as in the monitoring or implementation of a 
remedial decree.’’? In essence, a master assists the 
judge in bringing institutional litigation to a final 
resolution and in many respects, acts as the judge’s 
surrogate.'* A master is the eyes and ears of the 
court. 

A master may be utilized by the court prior to any 
finding of constitutional violation and, in this con- 
text, his duty is to assist the court in assessing 
liability. At this stage, intricate cases will probably 
require the appointment of a master who has exper- 
tise in the subject before the court. For instance, a 
physician may be designated to investigate claims 
of improper or inadequate medical care in an institu- 
tion. 

A master may also be of service to the court after 
a finding of constitutional violation, but before any 
remedial decree is issued. In this phase, the master 


"Samuel Jan Brakel, Research Journal, American Bar Foundation, Summer, 1979. 
p. 549. 

'? Vincent Nathan, The Use of Masters in Institutional Reform Litigation, Universi- 
ty of Toledo Law Review, Vol. 10, Number 2, Winter, 1979, p. 420. 

'3 Supra, Samual Jan Brakel, p. 558. 

'* Supra, Vincent Nathan, p. 448. 

'8 Handbook for Special Masters, Judicial Version, May 1983, National Institute of 
Corrections, U.S. Department of Justice, p. 7. 


may recommend corrective measures. If it has been 
determined that a jail, because of overcrowed condi- 
tions or lack of medicai facilities, is in constitutional 
violation of the Eighth Amendment which prohibits 
cruel and unusual punishment, a master may func- 
tion as a mediator and negotiate with the plaintiffs 
and defendants to develop a workable plan to 
alleviate or correct the situation. This might include 
agreement to limit the population of the jail to a 
specific number of prisoners, implementation of a 
pretrial release program or establishment of a jail 
clinic and contracting for the services of qualified 
medical personnel. 

Finally, the master may be appointed by the court 
for the purpose of monitoring compliance with the 
court’s remedial order. This stage may endure for 
years, as the defendants may be unable, or in some 
cases unwilling, to comply at once with all facets of 
a sweeping remedial decree. If the defendants have 
been ordered to establish prisoner classification pro- 


cedures or institute a recreation program, it is the 


duty of the master to monitor compliance, assist the 
defendants in achieving compliance and report the 
findings to the court. A master accomplishes these 
tasks by visits to the institution involved, an ongo- 
ing review of pertinent records, and interviews with 
the staff, government officials, community mem- 
bers and inmates. 

In many cases involving large institutions or en- 
tire state prison systems, a master must be a person 
with extensive experience in correctional litigation. 
Frequently these masters hold hearings, direct a 
staff of monitors, prepare budgets and must have 
considerable legal expertise. Due to the state of 
many of our nation’s jails, they will probably con- 
tinue to be targets for civil rights suits and in many 
of these cases, especially those involving the smaller 
jails, U.S. probation officers are ideally suited to 
serve the court, particularly as monitors of the 
court’s remedial order. 


-~ 


U.S. Probation Officers as Monitors 


The desirable qualities of a master include the 
ability to make judgments, identify the extent of 
compliance with the court’s order, ‘‘pierce illusions” 
and report in a coherent fashion. A master must be 
able to recognize problems, and have ‘‘sufficient 
skills of observation and investigation to identify 
the true state of affairs.”"* A master must also be 
skilled in interviewing techniques and “‘...be able to 
elicit information, weigh the credibility of its source, 
check it for accuracy, and understand and filter the 
bias and animus that infect it.’’'* Sound familiar? 

A master or monitor should also be 
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knowledgeable of the systems in which he will func- 
tion, as well as the “‘jargon’’ used by the various in- 
dividuals, particularly inmates, correctional officers 
and the local sheriff. The probation officer speaks 
the ‘‘lingo’’ fluently, is comfortable in a jail setting, 
and usually has a working relationship with the 
local sheriff. 

Concern may arise that a prior association with a 
sheriff could bias a probation officer in favor of the 
defendants. Conversely, since a monitor’s role is to 
report both compliance and noncompliance to the 
court, jeopardizing a working relationship with a 
local law enforcement agency could also be the issue. 
The answer to each lies in a probation officer’s 
special relationship with the court. 

By the nature of their job, probation officers must 
report to the court in an unbiased and factual man- 
ner. The probation officer is an established link to 
the court and, as in the presentence report, presents 
an objective and balanced picture of the situation. 
Additionally, U.S. probation officers are employees 
of the court, serve at the court’s pleasure, and any 
display of favoritism or poor performance could 
reflect on the officer’s future career or lack of it. 

18 USC 3655 requires U.S. probation officers to 
‘“‘..perform such other duties as the court may 
direct.”” As part of their responsibilities, probation 
officers routinely monitor a probationer’s com- 
pliance with the conditions of probation, which are 
essentially a court order. Probation officers are well 
versed in obtaining verification of compliance, 
guiding or persuading a recalcitrant client and 
reporting noncompliance to the court. 

Monitoring a complex and lengthy remedial order 
is somewhat akin to supervising someone with a 
variety of special conditions of probation. 
Sometimes as many as 30 or 40 or 50 or more! 


A Plethora of Special Conditions 


As previously noted, the court order may be as ex- 
plicit or as broad as needed to address the problem 
areas and effect the necessary changes. 

If the judge’s order demands that inmates of a jail 
be given exercise for 1 hour a day at least three 
times per week, a monitor must verify whether or 
not this is being done. Although jailers may claim 
recreation is given as ordered, inmates may tell a 
different tale. How is the discrepancy resolved? 

As a monitor, much time will be spent in the tiers 
or cellblocks and while eventually the monitor will 
recognize which inmates are a reliable source of in- 
formation and which are notoriously unreliable, the 
constant change of population in a jail necessitates 
the development of other methods to determine the 


veracity of inmate allegations. After all, the monitor 
will be dealing much of the time with a confined 
population whose perceptions are frequently cloud- 
ed by their limited exposure to the entire situation 
and the fact that in such a restricted setting, day-to- 
day events that most people take for granted 
assume exaggerated importance. Prisoners have 
lost their lives over a carton of cigarettes. 

A general question on the tier will no doubt bring 
some shouts that recreation is not being given as 
ordered. If the consensus seems unanimous, it is 
wise to check further and visit a different cellblock 
and interview, at random and in private, several in- 
mates about the frequency of recreation. If they also 
state recreation is not given, there is good cause to 
believe there is truth in their claims. If one hears the 
same story often enough from enough different peo- 
ple at different times, there’s something to it. In 
other words, if it looks like a duck, it walks like a 
duck, and it quacks like a duck, it must be a duck. 

A monitor should then re-interview the jailers and 
request specific times and dates when recreation is 
given, and then visit the jail at that time for first- 
hand observation. In fact, the presence of the 
monitor at scheduled recreation times will exert 
pressure on the jailers to comply with the court 
order. Once compliance is achieved, it is wise to 
make occasional unscheduled visits to the jail to in- 
sure that compliance is maintained. If specific 
visiting hours are part of the judgment, the monitor 
should visit the jail at those times to verify com- 
pliance. 

Once inmates learn that the monitor has the abili- 
ty to make the system respond, some will attempt to 
exploit the situation and use the monitor as an om- 
budsman for a variety of complaints. A master must 
avoid this at all costs. From the beginning the in- 
mates must be told that the issues in the decree are 
the only concern of the monitor and the monitor’s 
activities are limited to those issues. Of course, any 
prisoner complaints of areas contained in the court’s 
order must be thoroughly and vigorously in- 
vestigated. 

A monitor should have unlimited access to the jail 
and to pertinent records, and the authority to inter- 
view inmates and staff at his choosing, as well as to 
attend institutional meetings such as disciplinary 
hearings so long as the monitor’s activities relate to 
the remedial order. 

If the information needed to verify compliance is 
not available, the monitor should also have the 
authority to request that jail officials make ar- 
rangements to provide the needed information. For 
example, if the remedial order states that inmates 
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are to be given three telephone calls per week, a 
telephone log is the easiest way to confirm com- 
pliance. The monitor should request that jailers be 
directed to maintain such a log, showing the date 
the inmate made a call and providing space for the 
inmate’s signature. 

In some cases, it would be hopeless to renovate 
an antiquated structure and the court decree will 
direct that changes be made in the present jail and 
its operation until a new facility can be built, after 
which the current jail will be forever closed. In this 
case, the monitor has the additional responsibility 
of verifying the efforts of local government officials. 
What actions have they taken to obtain funding? 
Have they advertised for bids? Are they diligently 
searching for a site? Has a bond issue for construc- 
tion of a new jail been placed on the ballot? 

Because there frequently are hard feelings on the 
part of the defendants after a decree is ordered, the 
master must be skilled in diplomacy and at the same 
time achieve compliance. In dealing with local of- 
ficials, or anyone involved for that matter, the 
master should also try to be of assistance. If the 
master knows of another county whose voters 
recently passed a bond for the construction of a new 
jail, he should tell them. Convincing voters that a 
new jail is needed, especially if its construction is 
ordered, is a Herculean task and the county officials 
will need all the help they can get. Perhaps the other 
county can provide them with information about 
what worked for them, or what efforts were a waste 
of tinue. 

Because of the far-reaching effects of these 
decrees, the news media will give abundant 
coverage. The wise monitor will subscribe to the 
local papers and maintain a clipping file. This is 
often the easiest way to confirm the efforts of the 
public officials. New developments or comments by 
officials reported in the press also provide a reason 
to request an interview with them. If the press 
reports that the county court is reviewing bids for 
construction of a new jail, the monitor will want to 
know how many bids were received. What is the 
estimated cost? How big a facility is being planned? 
How long will it take to be completed? Where is the 
money going to come from? 

In dealing with the news media, it’s probably best 
not to. Although a monitor may be seduced by the 
attention given him, he must remember that the 
issue is a pending court case and public comment is 
inappropriate at best. Furthermore, since the 
monitor will usually be involved in mediating one 


'6 Jordan v. Wolke, 75 F.R.D. at 701. 


issue or another, statements to the press could en- 
danger the negotiations or be misconstrued by the 
parties involved. In some rare cases, contact with 
the media may be desirable; however, each situation 
should be thoroughly discussed with the court and 
the court’s approval obtained prior to any public 
statement. 

Because periodic reports will be required, recor- 
ding of the monitor’s activities is essential. Pro- 
bably the best method is a chronological record 
prepared as soon as possible after an interview or in- 
spection. The notes should contain the date and 
place of the interview or activity, the names of per- 
sons interviewed, and a notation of the portion of 
the court order to which the note pertains. 

The reports to the court should contain an ac- 
curate account of the state of compliance and/or 
noncompliance, as well as any suggestions or recom- 
mendations the monitor believes are appropriate. If 
the defendants are unable to comply with a specific 
part of the order, the report should explain why and 
recommend a course of action that will enable them 
to comply. 

Since these reports will no doubt find their way in- 
to the press, the monitor should scrupulously ex- 
amine any declaratory statements, as well as the 
choice of adjectives and adverbs. What may seem an 
innocent remark might be misinterpreted and cause 
considerable and unnecessary conflict. Monitors 
must maintain credibility in order to carry out their 
duties and this is best accomplished by performing 
in a professional and impartial manner at all times. 


Advantages 

Probation officers have a proven ‘‘track record”’ 
with the court. Sentencing judges rely heavily on 
presentence reports and frequently follow the proba- 
tion officer’s recommendation in the very grave 
issue of incarceration versus probation. In Jordan v. 
Wolke, the judge appointed a master in whom he 
had ‘‘...special confidence.’ 

Because the costs of implementation of decrees of 
this nature are almost always assessed against the 
defendants, the appointment of a U.S. probation of- 
ficer as monitor has distinct advantages. 

The U.S. probation officer lives in the district or 
nearby, and there is no need to pay travel and lodg- 
ing expenses as is usually the case. Since monitoring 
will probably not be a full-time job, masters usually 
commute to the district when the need arises. The 
probation officer works in the district on a daily 
basis and can visit the jail whenever necessary in 
conjunction with other work in the area, daily if 
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necessary. If an emergency situation develops, the 
probation officer can respond instantly and provide 
the court with an immediate assessment of the 
situation, and recommend timely remedial action. If 
a prisoner writes the court that a serious fire hazard 
exists at the jail, the probation officer can make an 
immediate investigation. The probation officer is 
almost always available to the court at a moment’s 
notice. 

Masters frequently must establish office space in 
the district, preferably in the courthouse with the 
judge, hire clerical staff and purchase equipment 
and supplies. With a probation officer as monitor, 
the defendants are spared these costs, since they are 
absorbed into the routine operating expenses of the 
probation office and probably would not even re- 
quire additional staffing. 

Perhaps the biggest expense assessed to the 
defendants in institutional litigation, with the ex- 
ception of construction of a new jail, is the profes- 
sional fee of the special master. Salaries range from 


'T Supra, Handbook for Special Masters, p. 28. 


$40.00 to $95.00 per hour or $25,000.00 to 
$40,000.00 per annum."’ The appointment of a U.S. 
probation officer, at no cost to the defendants, 
should be a powerful inducement for them to enter a 
consensual agreement to resolve the litigation. Con- 
sidering the cost benefits involved, local officials 
might be inclined to view the probation officer as 
performing a public service, thereby enhancing 
public relations between the local U.S. probation of- 
fice and the community. 


Conclusion 

The United States Probation System has always 
been ready to accept new responsibilities and in- 
crease the level of service to the courts. Employ- 
ment placement of ex-offenders, contracting for 
drug treatment services, pretrial services, probable 
cause and dispositional hearings for alleged parole 
violators are all relatively recent developments in 
the U.S. Probation System. Perhaps it is time to ac- 
cept a new and exciting challenge! 
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Mastery Learning In A Prison Setting 


By ROBERT G. THOMAS AND R. MURRAY THOMAS* 


The mastery-learning approach to teaching, laud- 
ed in recent years as a highly effective instructional 
model for schools and nonformal programs, can also 
serve effectively in a prison setting. An illustration 
of this is a program of college level American 
history and government courses at the California 
Men’s Colony, a medium security correctional in- 
stitution. 

While there are different varieties of mastery- 
learning approaches described in the professional 
literature, all share certain characteristics (Block 
and Anderson, 1975; Block and Burns, 1976; Educa- 
tional Leadership, 1979; Keller and Sherman, 1974; 
Okey, 1974; Scriven, 1975). The most basic convic- 
tion undergirding every mastery-learning program 
is that all students—or nearly all—can achieve the 
learning goals at a high level of performance. In 
other words, nearly all students can master the ob- 
jectives if given a fair chance to learn. The way in 
which versions of teaching for mastery differ from 
each other is in the manner in which the versions are 
structured to provide this fair chance. So it is the set 
of structural differences rather than the central pur- 
pose that differentiates one program from another. 

How mastery-learning approaches are 
distinguished from nonmastery or certain tradi- 
tional instructional models is best reflected in the 
way the two types—mastery and traditional—treat 
significant components of the teaching process. 
These include (1) the way the course goals and teach- 
ing methods are explained to students, (2) the types 
of assignments given and the frequency of 
assignments, (3) the manner of giving assignments, 
(4) the types of products and performances students 
display to reflect their learning progress, and the 
frequency of such displays, (5) the way the instruc- 
tor perceives his role, (6) the form and frequency of 
evaluation or feedback, (7) the use students are ex- 
pected to make of evaluations of their work, (8) the 
manner of setting standards of attainment and of 
grading, and (9) the use of class time. 


*Robert G. Thomas is a corrections officer and instructor in 
Adaptive Health at the California Men’s Colony, San Luis 
Obispo. R. Murray Thomas is a professor at the University of 
California, Santa Barbara, California. 
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To explain the nature of the mastery approach 
used in the California Men’s Colony, we describe in 
the following paragraphs how each of the foregoing 
components was designed and then contrast this 
method with the way the same component is often 
treated in traditional college courses in American 
history and government. The mastery design 
described below is one developed over a 4-year 
period (1979-1983) with more than 225 students in a 
total of 11 classes. 

As a preparation for this analysis, we first 
describe three characteristics which influenced the 
instructional approach employed in the prison: (1) 
the general purposes of the particular college 
courses, (2) significant aspects of the prison setting, 
and (3) the nature of the student population. 


College Courses for a Prison Population 


Correctional institutions have often been criticiz- 
ed for failing to remedy antisocial behavior and for 
failing to prepare inmates to pursue more construc- 
tive, law-abiding, and self-satisfying lives upon their 
release from confinement. Prisons, in effect, have 
been pictured as concentrations of criminals who 
learn additional antisocial behavior during confine- 
ment rather than becoming rehabilitated. Modern- 
day correctional personnel, seeking to overcome 
such negative socialization results, continue to ex- 
periment with programs that are truly 
rehabilitative. As one such plan, the California 
Men’s Colony offers a variety of educational oppor- 
tunities, including a higher education program 
which, beginning as a cooperative effort with Cuesta 
Community College in 1970, has led to the 2-year 
associate in arts degree and will likely be extended 
to the 4-year bachelor of arts level. 

The general purposes of this program have been to 
furnish inmates opportunities for (1) using their 
time constructively, (2) increasing the knowledge 
and skills they can carry into mainstream society 
upon their release, (3) improving their self concepts 
and their confidence in their ability to compete suc- 
cessfully in socially approved activities, (4) pursuing 
a goal—that is, a college education—which they 
either could not or, because of their life cir- 
cumstances, would not have pursued before they 
entered prison, and (5) earning credit toward early 
release from prison. Within this program, the 
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general goals of the American history, American 
government, and political science courses taught 
through the mastery-learning approach have been to 
equip students with factual knowledge about these 
fields and with skills for critically analyzing past 
and present sociopolitical events. 

Compared with the usual college setting, the 
prison environment offers conditions which in some 
instances are less conducive and in others are more 
conducive to students succeeding with their studies. 
The disadvantages include students’ absence from 
class because of time conflicts with such prison 
routines as the distribution of clothing and supplies, 
the lock-down of all inmates in a given cell block 
following a disturbance, medical appointments, and 
the scheduling of entertainment programs and fami- 
ly visits. In addition to such class attendance pro- 
blems, prisoners attempting to study in their cells 
must contend with the distracting sights and 
sounds of prison living. Students also suffer 
psychological stress induced by the typical prison 
setting, such as harassment by other prisoners and 
conflicts with correctional authorities. 

However, there are several advantages as well. 
One of the most prominent is freedom from concerns 
that so often distract college students from their 
studies, such concerns as social engagements, finan- 
cial demands, and employment. Prisoners usually 
have a good deal of time to use for study. In addi- 


tion, because taking the college courses is a privilege 
that participants must earn by diligence in their 
studies, the classes are essentially deviod of reluc- 
tant learners. And part of the class members’ 
motivation to study diligently arises from their 
desire to relieve the boredom of prison life by engag- 


_ing in a stimulating intellectual pursuit. 


Compared with typical college undergraduates, 
the prison students are on the average 6 to 10 years 
older. Ali have committed felonies. Many lack an 
understanding of how to operate in an acceptable 
manner in a modern-day society. Others unders- 
tand, but still have behaved in antisocial ways. 
Perhaps because of their backgrounds, prison 
students appear more apt to engage in open banter 
with each other and with the instructor than are 
students in colleges outside the prison. 

Although students enrolled in the prison’s college 
courses are usually from higher socioeconomic 
backgrounds than are the majority of the prison 
population, the college classes still consist of a 
higher percentage of ethnic minorities and lower 
social class students than does the usual college 
class outside the prison. 

The following chart illustrates the way the nine 


earlier mentioned components of an instructional 


program appear in a typical college lecture course as. 
compared with the mastery-learning class under 
discussion: 


TRADITIONAL AND MASTERY APPROACHES COMPARED 


A TYPICAL COLLEGE CLASS 


THE PRISON’S MASTERY-LEARNING CLASS 


The Way Goals and Teaching Methods 
Are Explained to Students 


General goals, topics to be studied, textbooks, supplementary 
readings, tests, and types of assigned papers are described orally 
and/or in the form of a course outline. 


A printed statement, discussed with students, in the first class 
session, describes: (1) general objectives in the form of desired 
student behaviors, (2) required texts, (3) methods of instruction 
and student activities and products, (4) the process of evaluating 
student progress, (5) a description of the intention and com- 
ponents of the mastery-learning approach. 


Types and Frequency of Assignments 


Students are assigned to listen to—and take notes on—instruc- 
tor’s lectures, to read weekly text assignments, to write occa- 
sional term papers, and sometimes to participate in class discus- 
sion. There is no chance to improve the quality of a written as- 
signment once it has been graded. 


Students take weekly quizzes on textbook chapters, complete 
three critical analysis papers, create time lines and maps, pre- 
pare for class discussions during which key issues are analyzed, 
and can revise corrected out-of-class assignments so as to 
master the learning objectives more completely. 
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A TYPICAL COLLEGE CLASS 


THE PRISON’S MASTERY-LEARNING CLASS 


The Manner of Giving Assignments 


Instructor verbally or in writing identifies text chapters that par- 
allel lectures, sometimes adding written study questions. Guide- 
lines for completing term papers or outside projects sometimes 
are offered verbally or in written form. 


Weekly study guides distributed to students contain 15 ques- 
tions requiring short essay answers. The questions cover key 
issues treated in the week’s reading assignment. Detailed direc- 


- tions for completing critical analysis term papers are distributed 


in printed form, including criteria to be used for assessing the 
adequacy of the analyses. The quality expected in such outside 
projects as time lines and maps is illustrated with exemplary 
work of students in prior classes. 


Products and Performances Reflecting Students’ Progress 


Scores on one or two midterm tests and on a final exam, some- 
times supplemented by a term paper. 


Scores on weekly tests; grades on three critical analysis papers, 
one time line, and one map (history classes); one optional extra 
credit critical analysis paper; credit for length of time spent par- 
ticipating in in-class learning activities. 


Instructor’s Conception of His Role 


Dispenser of knowledge by means of lectures and reading as- 
signments, creator and evaluator of student tests and papers. 


Creator of study questions to guide students’ attention to key 
issues in reading assignments; class discussion leader for analyz- 
ing past events, interpreting current events, predicting future 
sociopolitical trends; evaluator of student progress. 


Form and Frequency of Feedback 


often of true-false or multiple choice type, sometimes 
type. Midterm and final test scores reported to students; 
paper grades sometimes accompanied by margin com- 
ts. Limited opportunity for students to ask questions in 
class to clarify puzzling issues. 


Based on study guide questions, weekly tests are of short an- 
swer and essay type. Tests results reported weekly to students, 
along with correct answers. Opportunities to redo 5-page critical 
analysis papers, maps, and time lines are offered after these as- 
signments are first evaluated. Much class time is spent in discus- 
sion, including many opportunities for students to ask questions 
to clarify puzzling issues. 


Student Use of Evaluations 


Immediately following weekly quiz, class members discuss an- 
swers to test items. Test papers are returned the following week 
with instructor’s evaluative comments. Critical analysis papers, 
maps, and time lines as evaluated by instructor returned to stu- 
dents with written comments so students can correct weakness- 
es and resubmit papers for final appraisal. 


Setting Standards and Grading 


Frequently students are compared with each other on the basis 
of “normal distribution curve”, with students scoring above 
average receiving grades of A and B, those near the average 
pene average D and F. Other times stu- 

ts are on basis of the percentage of questions 
answered correctly over the semester. 


Students are graded on the basis of percentage of points earned 
over the semester on tests and assignments and on points for 
time spent participating in in-class learning activities. Percen- 
tages are translated into letter grades (90-100 = A, 80-89 = B, 
70-79 = C, 60-69 = D, below 60 = F). 


Use of Class Time 


Most of the time spent by instructor lecturing while students 
take notes, with occasional opportunities for students to ask 
questions. 


In the weekly 3-hour class session, the first hour is used for the 
quiz, after which class members discuss the issues treated in the 
quiz and apply such knowledge to interpreting sociopolitical 
events of the past, present, and future. During four or five of the 
semester’s class periods, motion pictures of historical periods 
are shown and their significance analyzed in terms of concepts 
recently studied. An extra 15 minutes after class is used for dis- 
cussing with individuals their class assignments. 


| 
; Given midterm and final test scores but frequently without an 
. analysis of which questions they answered incorrectly or why 
such answers were wrong. 
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An Assessment of the Mastery Approach 

The success of this mastery-learning approach can 
be evaluated from the standpoints of: (1) the holding 
power of the class, (2) amount of subject matter 
taught, (3) level of student performance, (4) express- 
ed student satisfaction, and (5) instructor's work 
load. 

Class Holding Power.—Out of the total of 324 
students who originally enrolled in the 11 classes 
over the 4-year period, 69 percent or 225 completed 
the entire course. The remaining 31 percent dropped 
out for various reasons, including students being 
transferred out of the prison, students feeling 
unable to keep up with the weekly assignments, and 
emotional problems that interfered with the re- 
quired concentrated study. 

Amount of Subject Matter Learned.—In each of 
the mastery-learning classes, students were respon- 
sible for preparing essay answers to 240 study guide 
questions during the semester, with most of the 


questions requiring two or three interrelated 


answers. In the instructor’s experience, this require- 
ment ensured that students learned a greater 
amount and in greater depth than is the case in the 
usual college class. The instructional method re- 
quired students not only to prepare all study guide 
questions but also to answer many of the questions 
on tests and subsequently to discuss the answers in 
class. The instructor believes that this method bet- 
ter ensured retention of the subject matter than is 
commonly true in traditional classes. 

Level of Student Performance.—As noted above, 
the quality of student performance during each 
class was determined by a system that included 
weekly test scores, points awarded for out-of-class 
projects (critical analysis papers, time lines, maps), 
and points for class attendance and participation. 

Of the total 225 students in 11 classes who com- 
pleted the course, 61 percent earned grades of A, 26 
percent B, 5 percent C, 7 percent D, and less than 1 
percent F. The low proportion of D and F grades 
can, in part, be accounted for by the fact that the 
process of weekly assessments and feedback to 
students about their performance kept them con- 
stantly aware of how well they were succeeding. 
Therefore, those who by the middle of the semester 
could predict that their final grades would be low 
were able to withdraw from the class before the end 
of the course. The high percentage of A grades was 
apparently due in large part to the mastery features 
of the instructional approach—precise study guide 
questions, the necessity of consistent study habits 
to keep up with the weekly tests, opportunities to 


revise projects after they were first evaluated, 
points awarded for participation in class activities, 
and frequent discussions of sociopolitical and 
historical issues that required students to offer 
reasoned opinions rather than simply repeat 
material from the texts. 

Expressed Student Satisfaction.—Over the 4-year 
period, students often told the instructor that in 
their previous schooling experiences they had never 
before had as fair a chance to succeed. Under 
mastery-learning procedures they now felt that their 
fate was far more in their own hands and depended 
more on their own desire to succeed than on the 
nature of the traditional instructional system or on 
the kinds of students they were expected to compete 
against. Furthermore, the fact that many students 
subsequently enrolled in other courses taught by. 
the mastery-learning instructor suggested that 
students generally found the mastery approach 
satisfying. 

Instructor’s Work Load.—From the standpoint of 
the instructor, the teaching method described above 
is demanding of time and ingenuity for devising 
study guide questions and critical analysis topics 
that require students not only to memorize but also 
to analyze historical and sociopolitical events. In 
particular, the instructor’s task of correcting weekly 
tests, each consisting of 10 short-answer and essay 
questions, has required more time than some 
teachers might feel is reasonable. However, in the 
opinion of the senior author, who has served as the 
instructor of the mastery-system classes over the 
4-year period, the rewards in terms of student 
performance and of expressed student satisfaction 
are clearly worth the effort. 

We conclude that this sort of mastery approach is 
well suited to the learning needs of most prison in- 
mates who enroll in college-level classes. 
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Client Success Or Failure 
In A Halfway House 


By PATRICK G. DONNELLY, PH.D. AND BRIAN FORSCHNER, PH.D.* 


Halfway houses today are diverse entities. Seiter, 
et al. (1977) found that almost 60 percent of the 
houses in the United States are private nonprofit 
organizations. One-third were state operations with 
the remainder being federal, local or private profit 
organizations. The programs in the houses varied 
from those providing supervision and custody to 
those providing a full range of intensive in-house 
treatments for particular client needs. Some 
halfway houses handle only particular types of of- 
fenders (e.g., drug addicts) while others handle a 
wide range of offenders. Latessa and Allen (1982) 
suggest that the sociodemographic and criminal 
history backgrounds of clients differ depending 
upon the referral sources to the halfway house. 
Alien and Seiter (i981) developed three alternative 
models of halfway houses based on where they fit in 
the criminal justice system. In the first model, the 
inmate resides in the halfway house during the in- 
itial parole period. The second model covers those 
situations in which the inmate is transferred to a 
halfway house before parole is granted. In the third 
model, the inmates are granted parole and placed in 
the community on their own. The parolee is placed 
in the halfway house if problems begin to develop. 
Latessa and Allen (1982) call for further research on 
the types of clients in halfway houses and on client 
risk, their need levels and special problems. This 
research addresses these issues. 

This article describes one halfway house, Cope 
House, in Dayton, Ohio. It is a diversified halfway 
house which does not fit any of the alternative 
models suggested by Allen and Seiter (1981). Cope 
House accepts adult male and female referrals from 
‘the Federal Bureau of Prisons, the Department of 
Corrections of the State of Ohio, the Montgomery 
County Probation Department, and female referrals 
only from the City of Dayton Municipal Court. Cope 
House became co-correctional in January of 1981. 
Its clientele is a mixture of Federal pre-releases, 
state parolees, county probationers, and city misde- 
meanants doing workhouse time. This house 
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operates as both a halfway-in and a halfway-out pro- 
gram since it includes persons who were not re- 
quired to “‘do time’”’ in prison as well as persons who 
were sent to the house after serving a prison term. 
This article describes Cope’s programs and ex- 
amines the diversity of clients entering Cope House 
over a 3-year period. Following this we address the 
success or failure in the halfway house program of 
clients with different demographic characteristics, 
social backgrounds, and prior experience with 
criminal justice agencies. 


Previous Research 


A 1977 survey of evaluations for halfway houses 
in the United States by Seiter et al.(1977) classified 
the evaluations into four categories: those that look- 
ed at in-program success, post-program success 
(recidivism or community adjustment), efficiency or 
cost-effective analysis, and descriptive or subjective 
assessments of effectiveness or impact of halfway 
houses. The literature on the first two types of 
evaluations is most relevant for this study. Most of 
the studies analyzing the effectiveness of halfway 
houses utilize recidivism rates as the measure of 
success. Latessa and Allen (1982), after reviewing 
44 studies examining the effect of halfway houses 
on recidivism, conclude that halfway houses are at 
least as effective as parole, especially since these 
clients are typically in a higher need, higher risk 
category. However, most of these studies are 
fraught with methodological problems. One of the 
stronger methodological studies on this issue 
analyzed the Massachusetts system. It found that 
participation in pre-release integration programs, 
including halfway houses, was related to reduced 
recidivism in both a l-year and 5-year follow-up 
(Le Clair, 1983). 

A study of the Connecticut system examined 
l-year recidivism data for 182 male clients of con- 
tracted halfway houses and a comparison group of 
137 males matched on age, education, marital status 
and previous criminal record characteristics (Meta 
Metrics, Inc., 1983). The halfway house group ac- 
tually had a higher proportion of robbery and 
larceny offenders, characteristics that are generally 
related to higher recidivism rates. The overall 
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recidivism rate was 37.2 percent for halfway house 
clients as compared to 48.5 percent for the com- 
parison group. 

More germane to this study, it appears that there 
is a relationship between successful program com- 
pletion in a halfway house and recidivism. In the 
Connecticut study, the overall recidivism rate for 
halfway house clients who successfully completed 
the program was 26.6 percent, approximately half 
that of the comparison group. Beha’s (1977) study of 
parolees in one halfway house found that those who 
successsfully completed the program were 
significantly less likely to be reimprisoned for 
another offense in the 2 years following termination 
than were those who failed. 

Since there is a relationship between in-program 
success and recidivism, it is important to identify 
the characteristics associated with success. While 
the in-program success rates in 24 studies surveyed 
by Seiter el al. (1977) varied from 26 percent to 93 
percent, not all types of clients were equally suc- 
cessful. Beha (1977) identified a number of factors 
which were related to in-program success. Clients 
who did not have a record of drug use, who had held 
jobs for longer periods of time, who had done time in 
departmental segregation and who came from out- 
side the city where the halfway house was located 
were more likely to successfully complete the pro- 
gram. In addition, the less extensive the parolee’s 
prior involvement with the prison system, the more 
likely he was to remain with and complete the 
halfway house program. Also, clients with less in- 
volvement with petty crimes were more likely to 
successfully complete the program than were clients 
with more extensive involvement. While most 
clients had extensive prison experience, it seems 
that the length of imprisonment is not as important 
as the number of different times a person was im- 
prisoned. Persons imprisoned for short periods on 
many occasions for less serious offenses were less 
likely to adjust to the halfway house environment 
than clients who had spent a few long prison terms. 


-Halfway house administrators posited that this 


was because those who had been in and out of prison 
a number of times never really had to adjust to the 
structured enviroment of the prison. Persons who 
spent longer prison terms (which are not associated 
with petty offenses) adapted to the prison’s struc- 
tured enviroment and found it easier to adjust to the 
structured enviroment of the halfway house. 

Other factors that are related to in-program suc- 
cess and failure are educational achievement, 
number of prior arrests, history of alcohol problems 
and referral source (Moczydlowski, 1980; Moran et 


al., 1973). Each of these factors will be examined in 
this analysis. to see whether they hold for Cope 
House residents. 

This research differs from the work of writers 
mentioned above in a number of ways. First, this 
research examines a more heterogeneous resident 
population. Previous researchers analyzed either 
Federal parolees (Beha, 1977) or primarily Federal 
and state referrals (Moczydlowski, 1980). The 
residents of this halfway house include a high pro- 
portion of county and city referrals. Second, this 
research examines the record of 409 residents which 
is a considerably larger population than found in 
most previous work. Last, one of the shortcomings 
of previous research on halfway houses is the failure 
to discuss two key factors: program design and 
population, and program administration and 
organization (Sullivan et al., 1970). It is likely that © 
these two factors play a major role in the effec- 
tiveness of a halfway house program. While an ex- 
amination of only one halfway house will not allow 
claims concerning its relative effectiveness, these 
two factors need to be presented in order that the 
findings can be properly understood. 


Description of Cope House 


Cope House is a nonprofit, community-based cor- 
rectional agency whose primary function is the 
rehabilitation and reintegration of adult offenders. 
Founded in 1975 under the aegis of Talbert House, 
Inc., of Cincinnati, Ohio, it became independently 
incorporated, with its own board of trustees, in 
1976. Cope currently has a 22-bed capacity. 
Residents are selected on the basis of information 
sent from institutions, probation and parole depart- 
ments, as well as other available social data. Pro- 
spective residents are interviewed when possible. 
Normally, prospective residents who are not ac- 
cepted include chronic violent offenders, as well as 
rapists, severe drug or alcohol users, those clinically 
diagnosed as arsonists, psychotics or severely 
retarded. However, Cope accepts offenders with a 
broad range of social and psychological problems. 

Programming revolves around a behavioral con- 
tract called a Mutual Agreement Plan, modeled 
after that used by the Massachusetts Halfway 
House Association. This contract addresses various 
needs of the client, typically employment, finances, 
future housing, and social service needs. Careful at- 
tention is paid to avoiding duplication of existing 
community services. This not only reduces costs but 
forces residents to reintegrate into the community 
and begin socializing with the non-offender popula- 
tion. For example, instead of offering an A.A. pro- 
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gram in-house, or mental health counseling, clients 
are encouraged to attend A.A. programs and clinics 
in the community. A primary emphasis is to enable 
residents to begin developing support groups in the 
community. In order to complete the program, they 
must be able to address the issues of employment, 
finances, and housing, but, more importantly, they 
must be able to answer the question, ‘‘Where do you 
belong?’ Consequently, programming emphasizes 
the development of social and psychological ‘‘roots”’ 
in the community. It is a strong programming belief 
that these “roots” will inhibit recidivism as much 
as, or more than, employment. 


The Data 


All clients entering the halfway house were ad- 
ministered a standardized intake form. This form 
was developed by the International Halfway House 
Association and is precoded for data processing. It 
also meets the requirements of the Commissions on 
Accreditation for Corrections. Upon termination 
from Cope, another standard form was ad- 
ministered. Both intake and termination forms were 
administered and completed by trained staff. The 
forms, which rely on client self-disclosure, were then 
verified when necessary and possible through ex- 
amination of the client file. The data were collected 
from all clients entering the program between 
January 1, 1980, and December 31, 1982. A total of 
417 clients were admitted during that time. Com- 
plete intake and termination forms were available 
on the 409 of the clients that comprise the popula- 
tion for this study. 

The intake form included information on 
demographic characteristics, social background, 
substance use and information on prior arrests, con- 
victions and periods of incarceration. These are the 
independent variables in this study. The termina- 
tion forms included information on the client’s ex- 
perience in the program and his or her success or 
failure in the program. This latter variable is the 
dependent variable. One problem with the majority 
of previous studies of in-program success was that 
they did not adequately define the criteria of success 
(Seiter et al., 1977). Failure in the program is defined 
in this article as removal from the house for viola- 
tion of house rules and regulations or the commis- 
sion of a new offense. This latter category included 
those who escaped from the house. Successful com- 
pletion of the halfway house program was con- 
tingent on abiding by the house rules and regula- 
tions, not committing a criminal offense and making 
satisfactory efforts and progress towards finding 
employment, establishing a savings account, fin- 


ding a post-release residence, and handling any ex- 
isting emotional or substance abuse problems. 
Clients who accomplished these objectives are con- 
sidered as successful as are those who were making 
progress towards achieving them at the time they 
were transferred or removed by the referral agency. 
This group is included in the successful category 
even though they did not complete the program 
because they were successfully accomplishing the 
tasks expected of them. 


The Clientele 

The first column of Table 1 describes the clientele 
of the halfway house over the 3-year period. Two- 
thirds of the clients were male and one-third were 
female. Fifty-two percent were white, while 46 per- 
cent were black. Younger persons comprised the ma- 
jority of halfway house clients with 44 percent fall- 
ing in the 18 to 25 age group. Overall, the median 
age of the clients was 26.6 years. Forty-six percent 
of the clients had never been married, while one-third 
were divorced or separated at the time of their entry 
into the program. Only 12 percent of the clients were 
married, while another 6 percent were in common- 
law marriages. Almost half of the clients did not 
have a high school diploma or its equivalent. Thirty- 
eight percent had completed 12 years of school, 
while only 14 percent had received education beyond 
the high school level. Eighty percent of the clients 
were city residents prior to their incarceration, while 
the remainder lived in suburban or rural areas. 

Many clients were suffering from other problems 
in their lives both before and during their latest in- 
volvement with the criminal justice system. In the 
year preceding their incarceration, the average for 
the longest period of time a client had spent on a job 
was 7.8 months. Seventy-one percent of the clients 
had been employed or in school for less than one-half 
of the year before they were incarcerated. Twenty 
percent were active for the full year and 10 percent 
were active between one-half and the full year. 
Twenty-five percent of the clients reported using 
drugs currently more than once a week with 22 per- 
cent admitting that their drug use was a problem for 
them at the time of their admission. Twenty-one per- 
cent of all clients had received outpatient counseling 
at some point in their lives while 14 percent had 
received psychiatric hospitalization and 12 percent 
had attempted suicide. 

In addition to these demographic and social 
background variables, another set of factors was ex- 
amined. These may be considered legal factors in 
that they relate to the client’s legal status and 
previous experiences with the criminal justice 
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system. The referral sources were evenly 
distributed, with almost 24 percent being Federal 
clients, 27 percent state parolees, 18 percent county 
probationers, and 27 percent city female misde- 
meanants. One-half of the clients had been arrested 
before they were 18 years old, while only 14 percent 
were arrested for the first time after they were 26. 
The median age of first arrest was 17.5 years. 
Almost two-thirds of the clients had at least one 
prior conviction, while 10 percent were apparently 
repeat offenders with 6 or more previous adult con- 
victions. Eighty-five percent of the clients were in- 
carcerated at least once as adults, while 15 percent 
had not. One-third of the clients had been in- 
carcerated at least three times. Forty-five percent 
had been incarcerated for over 1 year, while one- 
quarter had spent between 3 months and a year in- 
carcerated. The median number of months in- 
carcerated was 11 and the median number of days 
spent in Cope House was 41. 


Results 


Overall, 65 percent of the clients in the halfway 
house program were successful and 35 percent were 
unsuccessful. This is slightly higher than the 
average success rate of 61 percent found by Seiter et 
al. in their survey of halfway houses. The relation- 
ships between the independent variables and suc- 
cess or failure in the halfway house program are 
shown in Table 1. A scan of column 2 reveals that no 
subgroup of the clientele was successful less than 48 
percent of the time. Females were successful 
significantly more often than males. Over three- 
fourths of all females were successful compared to 
only three-fifths of the male clients. The relationship 
between age and outcome was not statistically 
significant but was in the direction that might be ex- 
pected. Older clients tended to be successful more 
often than younger clients. While 70 percent of the 
clients over 36 were successful, only 60 percent of 
those under 25 were successful. 


TABLE 1. Characteristics and Success or Failure 
of Clients in Halfway House 


% % % 
Clients | Success | Failure} N' 


I. Social Characteristics 


*Gender: Female 32 76 24 129 
Male 68 59 41 276 
Age: Less than 25 44 60 40 179 
26-35 39 67 33 157 

36+ 17 70 30 70 
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Table 1.—Continued 
% % % 
Clients} Success] Failure} N' 
Race: Black 46 65 35 1187 
White 52> 63 37 1215 
Other 2 
**Education: 0-11 years 48 59 41 
12 years 38 65 35 1154 
13+ 14 84 16 55 
Marital Status: 
Never Married 46 59 41 189 
Married 12 77 23 47 
Common Law 6 56 44 25 
Divorced/Separated 33 68 32 =|136 
Widowed 2 
Last Living 
Arrangements: 
Parents/Spouse 43 62 38 
Other Relative/Friend 29 60 40 117 
Alone 23 92 28 93 
Other 5 
Last Residence: 
City 80 64 36 |321 
Suburb/Rural 20 67 33 79 
**Months on 
Longest Job:? 
Less than 8 months 67 60 40 |249 
8 months + 33 2 28 159 
Percent of Weeks 
Full-Time Active: 
Less than 50 71 63 37 281 
51-99 10 69 31 39 
100 20 71 29 77 
Current Drug Use: 
Not a Problem 79 65 35 = {322 
A Problem 21 61 38 86 
Frequency of Current 
Drug Use: 
No Use 61 68 32 250 
Once a Week or Less 13 69 31 54 
More than Once a 
Week 26 55 45 105 
Ever Arrested 
for Drinking? 
Yes 38 65 35 152 
No 62 64 36 
Ever Drink 
to Blackouts? 
Yes 19 69 31 17 
No 81 63 37 319 
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Table 1.—Continued 
% % % 
Clients | Success | Failure | 

Ever Attempt Suicide? 
Yes 12 59 41 49 
No 88 65 35 | 356 

Ever Committed to 

Psychiatric Hospital? 
Yes 14 55 46 56 
No 86 66 34 | 347 

*Ever Have Outpatient 

Therapy? 
Yes 21 49 51 84 
No 79 68 32 | 319 

II. Legal Characteristics 
: *Referral Source: 
Federal 24 76 24 97 
State 27 47 53 | 109 
County 18 50 50 74 
City-Town 27 81 19 | 111 
Self 1 
Other 3 
*Age at First Arrest: 

8-17 50 57 43 | 188 
18-25 36 66 35 | 148 
26+ 14 86 12 56 

** Number of Adult 
Convictions: 
1 36 72 27. 
2-5 55 62 38 | 225 
6+ 10 48 53 40 
*Number of Adult 
Incarcerations: 
0 15 80 20 61 
1-2 53 69 32 | 216 
3+ 32 50 50 | 130 
*Months Incarcerated 
as Adult: 

0 20 84 16 80 

1-2 10 v3 29 42 

3-12 25 62 37 | 101 
13+ 45 56 44 | 183 

*Number of Days in 
Program: 
Less than 41 59 56 44 | 241 
41+ 41 78 22 | 166 


‘The total sample size is 409. The figures in this column 
may not add to 409 because of missing data for some cases for 
some variables. These figures represent the numbers on which 
Chi Square Significance Tests were run. 


*In last 2 years in the community. 
‘In last year in the community. 


*Significant at .001 level. 
**Significant at .01 level. 


Educational attainment was significantly related 
to a client’s success or failure. Of those clients who 
did not have a high school diploma, only 59 percent 
were successful. Clients with a high school diploma 
or its equivalent but no further education were suc- 
cessful 65 percent of the time. Those with the highest 
educational levels, beyond a high school diploma 
were successful in 84 percent of the cases. With 
regard to marital status, the clients most likely to 
be successful were those who were currently mar- 
ried. They had a success rate of 77 percent. The two 
least successful groups were those who had never 
married (59 percent) and those in common-law mar- 
riages (56 percent). Neither the race of the client nor 
place of last residence was significantly related to 
outcome. Clients who lived with their parents or 
spouse and those who lived with other relatives or 
friends prior to incarceration had a slightly lower 
success rate than those clients who lived alone, 
although this was not statistically significant. 

Beha’s research indicated that clients who held 
jobs for longer periods of time prior to their in- 
carceration were more likely to complete the 
halfway house program. In this research, 72 percent 
of the clients who held jobs for longer than 8 months 
were successfui while only 60 percent of those whose 
longest job lasted less than 8 months were suc- 
cessful. Clients who were active on a full-time basis 
for a greater percentage of weeks during the 2 years 
preceding their incarceration were slightly more 
likely to be successful than were those who were full- 
time active for lesser times. However, this relation- 
ship was not statistically significant. 

In Beha’s study clients with a record of drug use 
were not as likely to succeed in the halfway house. 
In this study, 65 percent of the clients with no drug 
problems successfully completed the program as op- 
posed to 61 percent of those with a drug problem. 
Clients who reported drug use at least once a week 
were less likely than others to be successful in the 
program. These differences are in the expected 
direction but they are not statistically significant. 
There was no relationship between drinking history 
and outcome nor were clients who had attempted 
suicide in the past significantly more likely to fail in 
the program than those who had not. 

There is a marked difference in the client’s 
likelihood of success depending on the referral 
source. Over 80 percent of the clients referred by 
local municipalities were successful. Since these 
were predominantly female misdemeanants, a high 
success rate might be expected for this group. 
Federal referrals also had a high success rate of 76 
percent. However, referrals from state and county 
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sources were considerably less likely to be suc- 
cessful. Only 47 percent of the state and 50 percent 
of the county referrals successfully completed the 
program. 

The client’s success or failure was also related to 
his or her age at first arrest. Only 57 percent of the 
residents who were arrested as juveniles successful- 
ly completed the program. Two-thirds of those ar- 
rested for the first time between the ages of 18 to 25 
were successful, while 86 percent of those whose first 
arrest occurred after age 25 were successful. This 
suggests that persons who began their criminal ac- 
tivity at an early age are less likely to succeed in the 
halfway house than those who began at later stages 
in their lives. ' 

Clients with more convictions were significantly 
less likely to be successful than those with fewer 
convictions. Less than half of the residents with six 
or more convictions successfully completed the pro- 
gram while almost three-quarters of those with only 
one conviction were successful. In addition, the 
length of time spent in incarceration was also 
related to success or failure. In contrast to the find- 
ings in Beha’s research, in this study, the greater 
the time spent incarcerated as an adult, the less was 
the likelihood of successfully completing the half- 
way house program. There are at least two plausible 
explanations for this. First, clients with more time 
spent in prison may have committed more serious 
offenses or had a longer history of offenses than 
those with less time in prison. The long-timers may 
abuse the less structured environment of the 
halfway house. The second explanation would sug- 
gest that the longer prison terms make it difficult 
for persons to adjust to the less structured com- 
munity environment. 


Conclusions 


Traditionally, halfway houses handled relatively 
homogenous populations. Some dealt with par- 
ticular types of offenders (e.g., persons with alcohol 
or drug problems) while others dealt with persons 
from a single referral source (e.g., Federal parolees). 
As funding, particularly government funding, 
becomes increasingly more difficult to locate, 
halfway houses may become increasingly more 
heterogeneous. Their residents may range from 
felons to misdemeanants, from first time offenders 
to many time offenders, from highly educated to il- 
literates, and from those with severe psychological 
and behavioral problems to those with more stable 
psychological and behavioral patterns. This 
heterogeneity may require halfway houses to 
reevaluate their programs, their admission re- 


quirements, their staffing and their effectiveness. 
This reevaluation must address very practical ques- 
tions such as: Can the halfway house as it is pres- 
ently arranged deal with all types of clients? Can 
the program be altered to deai with the diversity of 
clientele? Can specialized programs be handled in- 
house or should they be contracted out? Can 
necessary changes be made given existing funding 
levels? 

These policy questions can only be answered after 
careful consideration of the current status of the 
halfway house. This article presented an examina- 
tion of one halfway house with a heterogeneous 
population and analyzed the relationship between 
demographic, social and legal factors and the suc- 
cess or failure of residents in the halfway hove pro- 
gram. A significant number of the clients had ex- 
perienced social and psychological problems; a large: 
proportion had been either unemployed or 
underemployed in their communities; one-third were 
either separated or divorced; almost half did not 
have a high school diploma or equivalent; many had 
experienced problems with drinking or drug use; one 
in seven had been admitted to a _ psychiatric 
hospital; one in eight had attempted suicide. 

Despite the fact that these clients had a history of 
social and psychological problems, the overall rate of 
success in the program was high (64 percent). This 
may be an indication that this particular halfway 
house treatment program is effective. However, this 
success rate varied considerable along a number of 
dimensions. As Glaser (1975) noted, various correc- 
tional programs have different effects on different 
types of offenders. In this study, gender, education, 
months on longest job and history of prior outpa- 
tient therapy for psychological problems were all 
related to the success or failure of residents. These 
are the only demographic and social characteristics 
that were significantly related to success or failure. 
All of the legal variables were related to success or 
failure (although the strength of the relationships 
varied). Referral source, the number of adult convic- 
tions and incarcerations, number of months in- 
carcerated as an adult, and number of days in the 
program were all related to success or failure in the 
program. 

Administrators of halfway houses need to con- 
sider these findings in addressing a number of ques- 
tions. Most administrators, for example, are limited 
in their acceptance of residents by finanical and size 
constraints. The issue becomes one of the ap- 
propriateness of halfway house placements. In- 
dividuals who are more likely to succeed in the pro- 
gram may be the more appropriate ones to accept. 
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Admissions criteria may need to be reevaluated to 
emphasize the factors which are related to suc- 
cessful completion of the program. On the other 
hand, administrators may choose to alter their pro- 
grams or to initiate new programs that will better 
meet the needs of those clients who now fail in the 
program. For administrators, the course of action 
recommended is one that carefully considers the im- 
plications of research findings concerning the opera- 
tion and effectiveness of halfway houses. For resear- 
chers, the course of action recommended is one that 
works toward the continued refinement of predic- 
tive measures of success in halfway house programs 
for different types of offenders. Differences between 
findings of previous research and those reported 
here need to be explored in more detail. One likely 
source for these differences lies in the greater diver- 
sity of clients in Cope House, but further analysis 
involving a number of halfway houses is necessary 
before reaching any firm conclusions. 
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Employee Grievance Resolution: 
The Kentucky Experience 


By J. E. BAKER 
Corrections Administrator (retired) 


Institution Regulation 
Non-uniformed personnel will wear clothing appropriate to a 
professional correctional environment, such as skirts or dresses 
of appropriate length, slacks and blouses, or pantsuits for 
female employees, and dress slacks, shirts or sweaters, suits or 
sport jackets for maie employees. Blue denim jeans are not con- 
sidered appropriate professional attire and will not be worn dur- 


- ing regularly scheduled work hours. 


A group of women employees discussed the new 
institution regulation soon after its appearance on 
the bulletin board in the entrance lobby. 

“Why?” 

‘‘What’s the problem—professionalism or blue 
denim jeans?” 

“Blue, white, green, what’s the difference?” 

“‘There’s never been any question about blue jeans 
before.”’ 

Later, several men employed in correctional in- 
dustries caucused on the same subject. 

“I’m supposed to wear a suit or a sport coat and 
dress slacks in a paint shop?”’ 

“How about the grease and oil in my section?” 

“Why?” 

In non-union settings, characteristic of most cor- 
rections systems, the avenues of recourse open to 
employees in the situation described are limited. Ex- 
ternal mechanisms such as the State Personnel 
Board, the State Human Rights Commission, the 
State Equal Employment Opportunity Plan, the 
Federal Office of Civil Rights Compliance, and the 
Equal Employment Opportunity Commission, while 
affording a panoply of remedies, do not address a 
broad range of problems which arise in the work 
place. 

Additionally, while all organizations provide, to 
some degree, channels for a two-way flow of 
management-employee communication, there are 
many reasons why employee use of these channels 
for problem resolution may be inhibited. Generally, 
employees may be reluctant to complain about a 
policy or procedure for fear of being branded as a 
malcontent. Specifically, reluctance may be based 
on the fact that some person in the management 
hierarchy is the problem. 


In recognition of the foregoing, the administra- 
tion of the Kentucky Bureau of Corrections, an 
agency within the Department of Justice, decided to 
establish a process designated as the ‘employee 
grievance procedure,” as an entity to resolve 
employee complaints arising from the workplace 
situation differing in nature and/or degree from 
those covered by external mechanisms, and as an 
adjunct to internal management-employee lines of 
communication. 

This article is an account of the development of 
and response to the employee grievance procedure 
within the Kentucky Bureau of Corrections from Ju- 
ly 1979 through May 1981. 

Also, to illustrate the functioning of the pro- 
cedure, two grievances filed as a result of the ban on 
blue denim jeans will be followed to the level at 
which each was resolved. 


Goals 


Five goals were established for the employee 
grievance procedure: 

(1) To provide a formal process by which 
employees can seek resolution of employment pro- 
blems. 

(2) To assure consistency in all employment condi- 
tions, procedures and requirements. 

(3) To provide the administration a means of 
monitoring those issues affecting the conditions of 
employment. 

(4) To improve pre-service and in-service training. 

(5) To reduce staff dissatisfaction, increase morale 
and reduce turnover. 

These goals were based in part on the Bureau’s ex- 
perience with an inmate grievance procedure in- 
itiated in some of its institutions in 1977, and now 
operative in all. Work on the inmate procedure had 
been undertaken in conjunction with the Center for 
Community Justice, a Washington, D.C.-based 
private nonprofit corporation that specializes in 
nontraditional dispute resolution and has extensive 
experience in designing, implementing, and 
evaluating nonjudicial mechanisms for settling 
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disputes in a variety of community and institutional 
settings. Through funding provided by the National 
Institute of Corrections, the Center was able to con- 
tinue its work with the Bureau, to design and imple- 
ment the employee grievance procedure at selected 
institutions and community service offices on a pilot 
basis, to train a cadre of employees to initiate the 
procedure in the Bureau’s remaining institutions 
and community service districts, and to insure pro- 
per future maintenance. 

The goals also were founded on standards, all 
rated as essential, established for employee- 
management relations in the administration of cor- 
rectional agencies by the Commission on Accredita- 
tion for Corrections, American Correctional 
Association, particularly Standard 142: There is a 
written grievance procedure for employees, which is 
availcble to them and which has been approved by 
the governing authority. 


Basic Design Principles 

Certain principles, some derived from experience 
in developing an inmate grievance procedure, were 
viewed as basic to the design of the Employee 
grievance procedure. 

(1) Access for all Bureau of Corrections employ- 
ees, except those in the categories of temporary, 
parttime and seasonal. 

(2) Line employee participation in design and 
operation. 

(3) Five levels of review available for the con- 
sideration of a grievance: Three levels within the 
local organization—counselor, committee, and ad- 
ministrator; two levels of top management—Com- 
missioner of the Bureau of Corrections, and Secre- 
tary of the Department of Justice. 

(4) Written responses, with reasons, to all 
grievances (A form was devised for the registering 
of grievances and for responses at the first three 
levels. Responses at the Bureau and Department 
levels were to be made by memorandum or letter.) 

(5) Reasonable time limits at all levels. 

(6) Broad jurisdiction and a method of resolving 
disputes regarding the grievability of an issue. 

(7) No reprisals for filing a grievance. 


Design Committees 

The Kentucky State Reformatory and the 
Louisville (District 4) Community Service Office 
were selected as the first sites for the employee 
grievance procedure, primarily because each was the 
largest of its kind in number of employees and 
because of proximity of each to the other and to the 
Bureau of Corrections Central Office. 


At each locale, the chief executive officer was 
briefed on the intent of the procedure and requested 
to appoint a design committee representative of the 
employee classifications there. The author, along 
with respresentatives of the Center for Community 
Justice, met on numerous occasions with each of the 
committees to design a procedure that would be 
operationally feasible and faithful to the basic prin- 
ciples discussed above. Each group ultimately pro- 
duced its own procedure, representing a consensus 
of views on the various components of an effective 
procedure. 

Following review and approval of each document 
by the local chief executive officer, the Commis- 
sioner of the Bureau of Corrections, and the 
Secretary of the Department of Justice, the 
employee grievance procedure was scheduled to 
become effective at both locations 5 weeks later. In 
the interim, all employees were oriented to the pur- 
poses and functioning of the procedure, and the 
design committees coordinated the nomination and 
election of grievance counselors and Grievance Com- 
mittee members. Following their election, the 
counselors, committee members, and their alter- 
nates attended a 2-day training seminar conducted 
by the Center for Community Justice. 


Elements of the Procedure 


The two grievance procedure design committees 
incorporated specific elements in their documents, 
each of which is discussed below. Subsequently, 
design committees at other sites used those 
documents as models for both format and substan- 
tive content, making modifications in certain pro- 
cedural details indicated by the exigencies of local 
operational conditions. 


A. Jurisdiction: The only limitations on the 
jurisdiction of the procedure are punitive actions ap- 
pealable to the State Personnel Board and issues 
clearly not within the control of the Bureau of Cor- 
rections. Any dispute over what is grievable may be 
submitted to the procedure for resolution. 

B. Coverage: All Bureau of Corrections employees 
are included, except those classified as temporary, 
parttime, and seasonal. 

C. Structure: A basic premise of the procedure is 
that complaints should be settled at the lowest level 
possible and that those persons most directly in- 
volved in such complaints should be given primary 
responsibility for their resolution. In the five-level 
structure adopted, a grievant has the right to appeal 
any recommendation or decision to the next level. 

(1) Informal Resolution: Grievances will be sub- 
mitted first to a trained grievance counselor 
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whose function is to help employees make max- 
imum effective use of the procedure by insuring 
that the issue is grievable; and that the problem 
(grievance) is clearly identified as to who, what, 
when, where, why, and the desired remedy is 
specified. The counselor may then attempt to ef- 
fect a settlement informally by contacting others 
directly involved. Should this fail for any reason, 
or if the grievant does not accept a proposed set- 
tlement and wishes to appeal, the counselor will 
refer the written grievance to the next level of the 
procedure. 

(2) Grievance Committee: The role of the Com- 
mittee, composed of elected employee represen- 
tatives, is to hold hearings on and resolve 
grievances referred by or appealed from the 
counselor. If the Committee is unable for any 
reason to reach a decision or if the grievant 
decides to appeal the action of the Committee, the 
grievance is referred to the next level. 

(3) Administrator: This level of the procedure is 
represented by the chief executive officer of the in- 
stitution or Community Service Office who reviews 
the actions taken by the previous levels and at- 
tempts to resolve the situation. If the issue in- 
volves a Bureau policy or some other matter not 
under local control, or the grievant wishes to ap- 
peal, referral to the next level will occur. If the 
first instance cited is the reason for referral, the 
administrator may include an advisory opinion on 
resolution. 

(4) Commissioner: The Commissioner of the 
Bureau of Corrections will respond to any 
grievance referred from the administrator. The 
grievant may appeal a decision by the Commis- 
sioner. 

(5) Secretary of Justice: This is the final level of 
review. 

D. Time Limitations: In consideration of the 
truism that a situation can be resolved more effec- 
tively if it is considered soon after its occurence, and 
to prevent procrastination, time limitations were 
established for filing a grievance and for action and 
appeal at each level of the procedure. 

Thirty days was specified as the maximum time 
for filing a grievance based on an on-job incident, 
e.g., alleged arbitrary change of shift assignment. 
However, should the grievance be based on a local or 
Bureau policy or procedure, the time limitation does 
not apply. Thus policies and procedures existing at 
the inception of the procedure could be challenged. 

An action time of 5 working days at the grievance 
counselor level, and 10 days at each subsequent 


level, was agreed upon, with provision for extension 
by mutual consent. 

Following a decision at any of the first four levels, 
the grievant is allowed 5 working days to decide 
whether to appeal. 


E. Employee Classifications: For representational 
purposes, staff members were assigned to a group 
composed of one or more employee classifications. 
Each group was entitled to elect a given number of 
grievance counselors and one member of the 
Grievance Committee. This element of the pro- 
cedure structure varied considerably between the 
two locations by reason of the different number of 
employees involved and the hours of operation. 

At the reformatory, where the staff of 450 
represented a dozen or more employee classifica- 
tions, five constituency groupings were established: 
Clerical Services, Treatment Services, Support Ser- 
vices, Correctional Services, and Supervisory Ser- 
vices (including management). 

Each grouping was allotted one Grievance Com- 
mittee member and one grievance counselor except 
for Correctional Services, which was permitted 
several more primarily to ensure the availability of a 
counselor during the evening and early morning 
shifts and on weekends. 

At the Louisville Community Service Office, three 
constituency groupings were established: Clerical 
Services, Probation-Parole Officers, and Super- 
visory Services. Since the Probation-Parole Officers 
represented by far the largest number of employees, 
they were allotted two members on the committee 
with the other two groups providing one committee 
member each. Due to common duty days and hours, 
provision was made for only one grievance counselor 
to be elected to serve the entire office. 


F. Qualifications: At both locations any employee 
with a minimum of 1 year service with the Bureau of 
Corrections may stand for election to a 1-year term. 

G. Nomination/Election Procedure: Secret ballot 
elections were conducted by the design committee 
to initiate the procedure. Subsequent elections are 
the responsibility of the incumbent Grievance Com- 
mittee. 

H. General Principles: While most of the basic 
design principles were incorporated throughout the 
grievance procedure documents, the following prin- 
ciples were specified and/or added to each: 

e There will be no reprisals for filing a 
grievance. 

e No negative reference to an employee’s par- 
ticipation in the grievance procedure in any 


: 
| 
| 
| 
| 
| 


48 FEDERAL PROBATION 


capacity will be made a part of that 
employee’s personnel file. 

e¢ Compensatory time may be allowed by the 
chief executive officer, upon documentation 
provided by the chairperson of the Employee 
Grievance Committee, for time spent inci- 
dental to the grievance procedure when such 
time is in excess of the employee’s regular 
weekly duty hours. 

e Employees may jointly file a grievance but 
one must be designated as the principal grie- 
vant. 

e A grievant may request a grievance 
counselor to be present at a committee 
meeting to assist in the presentation of a 
grievance. 

e Employees who may be involved in the 
grievance under consideration may be called 
as witnesses by either the grievant or the 
committee. 


Employee-Administration Response 


During the period from November 1979 to May 
1981, the employee grievance procedure was im- 
plemented in eight institutions and Community Ser- 
vice Offices, involving about 80% of the total 
employees of the Kentucky Bureau of Corrections. 
Design committees had been appointed at the re- 


maining 14 locations, four of which had completed 
procedure documents. 

Response to the procedure was favorable by 
employees and management at all locations. Use of 
the procedure is illustrated in Table I which indi- 
cates the categories of issues raised in written griev- 
ances, the level of resolution, and the action taken in 
each. However, each grievance counselor and sev- 
eral committee members reported resolution of 
many problems in which the complaint did not reach 
the written stage, and are not included in the tabula- 
tions. In most of those instances, resolution was 
effected by providing information, dispelling a 
rumor, or reassuring an employee that persons in 
authority were approachable and, in some instances, 
arranging a contact. Reluctance to “‘bother’’ super- 
visors was most frequently encountered with new, 
inexperienced employees. 

The possibility of an inhibition of the 
management-employee relationship, a fear express- 


_ed by some, did not materialize. Many supervisors 


and managers were of the opinion that the employee 
grievance procedure had been of value in sensitizing 
them to employee needs and problems. Several line 
supervisors expressed surprise that an employee 
might be reluctant to approach them with a pro- 
blem. 

Many counselors and committee members observ- 
ed that participation in the procedure provided an 


TABLE 1.—Issues and Levels of Resolution 


TOTAL 
COMMISSIONER| SECRETARY NO. 
ISSUE COUNSELOR| COMMITTEE] ADMINISTRATION | CORRECTIONS JUSTICE ISSUES 

Individual 
Problem 1 1 
Supervisor 1 1 5 
Local 
Policy 1 2 1 A 2 7 
Local 
Procedure 1 1 1 1 1 - 6 
Bureau 
Policy 1 1 5 7 
Bureau 
Procedure 1 1 2 
Working 
Hours 1 1 
Peer 
Problem 1 1 2 
Working 
Conditions > 5 
Miscellaneous | 1 3 10 
Totals 6 2 2 4° 10 46 
* - Upheld 
- Compromise 


- Denied 
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opportunity to exercise interpersonal communica- 
tion skills. Each employee of the Kentucky Bureau 
of Corrections participates in 30 hours of IPCS dur- 
ing the pre-service training program. 

As Table I and the foregoing indicate, the most 
important levels within the procedure are those of 
the grievance counselor and the Grievance Commit- 
tee. This has great significance for the fate of the 
grievance mechanism. Success or failure lies in the 
hands of the persons who conduct its operations, in 
particular those at the levels mentioned, and will 
succeed only to the degree they are prepared to 
fulfill their function. This depends on how well they 
have been trained. , 

Training 

The essential skills required by the persons who 
hold key positions in the operation of an employee 
grievance procedure involve the processes of fact- 
finding and mediation. In the absence of sufficient 
fact-finding ability or conciliatory skill on the part 
of grievance counselors and committee members, an 
inordinate number of complaints will rise to higher 
levels. This defeats an important premise of the pro- 
cedure, which is settlement of disputes at the lowest 
possible level. 

As previously mentioned, all elected counselors 
and committee members attended a 2-day training 

- seminar to learn the skills so vital to credible perfor- 
mance. All seminars, conducted by personnel of the 
Center for Community Justice, consisted of discus- 
sions of the role, function, and responsibilities of 
counselors and committee members, and training in 
fact-finding and mediation, featuring considerable 
role-playing followed by practice in preparing struc- 
tured recommendations/decisions based on the 
simulated situations enacted. 

To provide internal capability to conduct future 
training seminars, after the procedure was im- 
plemented at the first two locations, a train-the- 
trainers program was established. Eight employees 
were selected on the basis of ability to train others 
and/or experience as a counselor or committee 
member. Each participated in training seminars as 
aides to Center for Community Justice personnel as 
an adjunct to instruction in conflict-resolution 
theories. 


Administration 
At each of the locations, in most instances the 
chairperson of the Employee Grievance Committee 
was assigned responsibility for adminstration of the 
procedure. This includes such matters as: 
e Scheduling meetings to insure required time 
limits are met 


e Coordination with supervisors for release 
time for the grievant, witnesses, and others 
during scheduled work hours 

e Establishing the order of business for the 
meeting 

e Advising participants on procedural re- 
quirements 

¢ Guiding discussions so as to maintain focus 
on the matters at hand, insure that the rights 
of all parties are protected, and provide the 
opportunity for all to express themselves 

¢ Composing the written response to the grie- 
vant’s complaint, spelling out the reasons for 
the decision made by the committee 

e Referring appeals to the next level. 

e Coordinating appeals to the Commissioner, 
Bureau of Corrections and the Secretary, 
Department of Justice levels . 

e Maintaining records of committee actions 


The author, as the Bureau’s staff development 
manager, was responsible for processing all appeals 
and responses at the Bureau and Department levels, 
keeping ongoing comprehensive records, and 
monitoring the procedure to determine that goals 
and principles were being met and observed. Three 
areas were given special attention, since failure in 
any one would lead to a breakdown of the 
mechanism and adversely impact on its credibility 
as well as that of the administration. These were: 
the meeting of time limits, the carrying out of those 
actions mandated in grievance responses, and in- 
dications of reprisals based on use of the procedures. 

Except during a brief period of relocation and 
reassignments at the Bureau and Department 
levels, time limits were met, although on a few occa- 
sions extensions were granted by mutual consent. 
All actions mandated by responses were carried out 
in timely fashion. No indications or charges of 
reprisals arose. 


Summary 

Several elements emerge as critical to the creation 
and maintenance of a credible employee grievance 
procedure, and are presented as guidelines for any 
correctional agency interested in implementing the 
concept. 

A. Design: The essential criteria of an effective 
design are: line employee participation; definition of 
who is covered; what issues are grievable with a 
method designated to settle any disputes thereof; a 
series of levels through which a grievance is process- 
ed for review and response by progressively higher 
levels of authority; time limitations for action at 
each level; no reprisals for use of the procedure. 
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B. Training: Whatever the design of the pro- 
cedure, success requires that employees who inold 
key roles have skills in the processes of fact-finding 
and mediation, both of which are arts requiring 
training and extensive practice. Despite the opinion 
by some to the contrary, an individual, however 
competent a supervisor or administrator, cannot 
serve effectively as a fact-finder and mediator 
without special instruction. Unless an organization 
has in its ranks persons already possessing such 
skills and the capability to transmit them to others, 
it is best advised to seek outside technical 
assistance. Credibility should not be subjected to 
hazards inherent in an arrangement which requires 
role learning by trial and error. 

C. Orientation: Corrections is replete with the 
history of many programs which failed by reason of 
faulty orientation. The best method, of course, is an 
assembly of personnel addressed by persons 
qualified and prepared to present the purpose, goals, 
principles, elements, and operating procedures, and 
to respond to whatever doubts and apprehensions 
might be voiced. In the Kentucky experience, when 
this was done both procedure personnel and the 
local administration reported minimal later 
misunderstandings. 

In institutions it is not possible to assemble all 
staff, because of differential shift duty hours and 
the necessity for some to be present at security 
posts. For those reasons the orientation method us- 
ed was a memorandum from the superintendent to 
all employees, with copies also being placed on 
bulletin boards and with each paycheck. In one 
reported instance, each shift supervisor referred to 
the memorandum at roll-call on 3 consecutive days, 
a standard operating procedure for disseminating. 
information of import. 

Subsequent to the inception of the procedure at a 
given location, new employees are introduced to it 
during their attendance at a 3-day Orientation to 
Corrections program given as a prelude to pre- 
service training. 


Blue Denim Jeans 

Two grievances were filed following the effective 
date of the institution regulation cited in the In- 
troduction, one by women employees, the other by 
Correctional Industries Factory supervisors. Each 
group obtained an employee grievance form from a 
grievance counselor and completed the sections en- 
titled: Statement of the Problem and Action Re- 
quested. The principal challenge of the women was 
the issue of banning a specific color (blue) and 
material (denim) of slacks on the basis of neither be- 
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ing appropriate or professional. The men contended 
that the environmental hazards of oil, grease, and 
chemicals at their work stations were inimical to 
wearing dress slacks or suits. Each group requested 
modification of the regulation to permit their wear- 
ing blue jeans. 

The grievance counselor discussed the grievances 
with the superintendent who declined to modify the 
regulation. He did indicate he would have no objec- 
tion to a uniform of some type being provided to cor- 
rectional industries employees but no blue jeans 
would be allowed. The counselor noted the 
superintendent’s decision on the section of the 
forms entitled Informal Resolution: Findings and 
Recommendations, which was then presented to 
each group who promptly elected to appeal. 

Following hearings on each appeal, the Grievance 
Committee suggested the appointment of an 
employee committee to study the question of ap- 
propriate on-duty attire and to draft a revised 
regulation. In the meantime, it was recommended 
the ban on wearing blue denim jeans should be 

lifted. In its opinion the committee pointed out the 
popularity and social acceptability of blue denim, 
the lack of any inherent difference in denim and 
several other fabrics used in the manufacture of 
sports and dress slacks, and, in the case of the cor- 
rectional industries supervisors, the commonality of 
blue denim wear in private industry. 

The committee also pointed out a seeming 
discrepancy between the institution regulation and 
a Bureau of Corrections Internal Management 
Directive which had been in effect for 5 years. It 
states: 


Non-Uniformed Employees: All non-uniformed employees 
shall present a neat professional appearance. All staff will 
dress appropriately for duty assignments and special oc- 
casions. Female staff members shall dress appropriately in 
skirts or dresses of appropriate length or slacks and blouses or 
pantsuits. Superintendents will be responsible to insure that 
non-uniformed staff dress appropriately. 


The foregoing recommendations and reasons were 
recorded on the Grievance Committee: Review and 
Decision section of the employee grievance form. 

The Grievance Committee action was acceptable 
to both grievant groups; however, since the issue in- 
volved an institutional policy, the committee had no 
authority to effect a change. For that reason the 
grievances were channeled to the administrative 
level of the procedure. Under the form section entitl- 
ed Administrator Review: Review and Decision, the 
superintendent stated that the Bureau of Correc- 
tions directive placed responsibility on the head of 
the institution for insuring that non-uniformed staff 
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dress appropriately and that in developing the in- 
stitution regulation he had determined that blue 
denim jeans were not appropriate attire. 

When told of the superintendent’s decision, both 
groups exercised the prerogative to appeai to the 
Commissioner, Bureau of Corrections. In accordance 
with procedure, both grievances were forwarded to 
the staff development manager who was responsible 
for processing all cases at the Commissioner and 
Secretary of Justice levels. The opinion of the depu- 
ty commissioner in charge of institutions was ob- 
tained and presented to the Commissioner with the 
grievances. 

After due consideration the Commissioner took 
the following actions: 


— Requested the superintendent to have his 
staff revise the regulation, within 3 weeks, tc 
eliminate the ban on the wearing of blue 
denim jeans. In the meantime, the regulation 
was to remain in effect. 

— Directed the superintendent to lift the ban 
on the wearing of blue denim jeans by correc- 
tional industries supervisors. 

— Authorized the superintendent to provide a 
standard work uniform for correctional in- 
dustries employees. 


Conclusion 


Although no empirical evaluation of the employee 
grievance procedure has been made, the administra- 
tion believes it has been helpful in improving 
management-employee communication and pro- 
gress made toward meeting the five goals establish- 
ed. The factor which is most critical to the success of 


any program continues: a strong administrative 
commitment. 


NOTES 


) The author thanks William Babcock, Center for Community Justice, for 
assistance in the original design of this article. 

% Acknowledgement is made to two colleagues in Kentucky Corrections for pro- 
viding access to pertinent information: Patricia Martin, Deputy Commissioner, 
and Jerry L. Wilson, Manager, Vocational Education Programs. 

3. Since the period of time mentioned in this article, Kentucky Corrections has 
b the C Cabinet and is no longer an element of the Department 
of Justice. This has necessitated changes in the top two levels of the employee — 
grievance procedure. Appeals from the administrator at the local level are pro- 
cessed through an executive director, there being one in charge of institutions 
and one in charge of community services. The fifth, and final level, is the 
Secretary, Corrections Cabinet. 
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Legal Liabilities And Responsibilities 
Of Corrections Agency Supervisors 


By ROLANDO V. DEL CARMEN* 
The Criminal Justice Center, Sam Houston State University, Huntsville, Texas 


Introduction 


Since the abandonment of the ‘‘hands off’’ doc- 
trine by the courts in the mid-sixties, there has been 
an exponential increase in the number of cases filed 
against public officials in the corrections sub- 
system. Figures show that civil rights cases filed by 
state prisoners increased by 155.2% from 
1975-1981, and by 26.2% from 1980-1981.' The suc- 
cess prisoners have had in lawsuits against prison 
systems has spread into other areas of corrections, 
particularly probation, parole, and other community 
based corrections programs; so that now the whole 
corrections field is awash in litigation. 

Although lawsuits against corrections officers are 
directed mainly at field personnel, be they prison 
guards, probation, or parole officers, plaintiffs have 
become more inclined to include supervisory of- 
ficials and the agency as parties-defendant. Such a 
move is based on the theory that the officer acts for 
the agency and therefore what he does is reflective 
of agency policy and practice. As a matter of legal 
strategy, it benefits plaintiffs to include supervisors 
and agencies in a liability lawsuit. Lower level of- 
ficers may not have the financial resources to satisfy 
a judgment, nor are they in a position to prevent 
similar future violations by other officers or the 
agency. Moreover, chances of financial recovery are 
enhanced if supervisory personnel, by virtue of their 
position, are included in the lawsuit. The higher the 
position of the employee, the closer the plaintiff gets 
to the deep pocket of the county or state agency. In- 
clusion of the supervisor and agency may also create 
dissonance in the legal strategy for the defense, bas- 
ed on a conflict of interest, hence strengthening the 
plaintiff's claim against one or some of the defen- 
dants. 

This article discusses the legal liabilities and 
responsibilities of corrections personnel who exer- 
cise supervisory duties. In simplest terms, a super- 
visor is one who has another employee working for 


*An expanded version of this article will appear in a forth- 
coming book, Prisoners Rights Sourcebook, Volume III, to be 
published by Clark Boardman Company, Ltd., Ira P. Robbins, 
ed. 
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or with him in a subordinate capacity. At the apex 
of the supervisory hierarchy are administrators who 
have the ultimate responsibility for the operation 
and management of the agency. The term super- 
visor is used generically in this discussion to include 
corrections heads and administrators. 


Supervisory Lawsuits Categorized 

A lot of vagueness and confusion surrounding | 
supervisory liability may be dispelled if, at the 
outset, specific categories are delineated and 
clarified. Lawsuits may be categorized in various 
ways, each with varying implications. First, they 
may be brought under state or Federal laws, or 
under both. Although a plethora of laws can be in- 
voked for civil and criminal liabilities in state and 
Federal jurisdictions, most cases are in fact brought 
under tort law in state courts and title 42 U.S.C. sec- 
tion 1983 in Federal courts. Both are civil cases and 
enjoy advantages in terms of a lower quantum of 
proof needed to win and probable financial benefit in 
the form of damages awarded. Section 1983 cases 
have the added advantage of the plaintiff being able 
to recover attorney’s fees from the defendant, by 
judicial order, if he prevails in any of the allegations, 
or even if the case results in a consent decree.’ 

Secondly, liability lawsuits may be classified as 
emanating from two possible sources, namely: from 
clients (inmates, probationers, parolees, or the 
general public), and from subordinates. In either 
case, the usual allegation is that the supervisor is 
liable for injury caused by action or inaction. While 
most cases filed thus far have stemmed from clients’ 
liability claims, an increasing number of cases have 
arisen from subordinates for acts done or injuries 
suffered in the course of employment which could 
have been obviated had the supervisor performed 
his job properly. 


‘fT. FLANAGAN & M. MCLEOD, EDS., SOURCEBOOK OF CRIMINAL 
JUSTICE STATISTICS - 1982, 469 (1982). 

“Title 42, United States Code, Section 1988, as amended, states: 
In any action or proceeding to enforce a provision of sections 1981, 1982, 1983, 1985 
and 1986 of this title, Title 1X of Public Law 92-318, or any civil action or preceding, by 
or on behalf of the United States of America, to enforce, or charging a violation of, a 
provision of the United States Internal Revenue Code, or Title V1 of the Civil Rights 
Act of 1964, the court, in its discretion, may allow the prevailing party, other than the 
United States, a reasonable attorney's fee as part of the costs. Maher v. Gagne, 448 
U.S. 122 (1980). 
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Thirdly, supervisory liability cases may be 
classified into direct liability and vicarious liability. 
Direct liability means that a supervisor is held liable 
for what he does, whereas vicarious liability holds a 
supervisor liable for what his subordinates do. 

Finally, liability lawsuits may be filed against the 
supervisor as a private individual or in his capacity 
as a public officer. Liability as a private individual 
arises when the supervisor acts on his own and out- 
side the scope of duty. In these cases, chances are 
that the agency will not undertake his defense or 
pay for damages if held liable. The initial determina- 
tion whether the officer acted within the scope of du- 
ty is made by the agency. Unless provided otherwise 
by statute or agency regulation, such determination 
is not appealable to any court or higher ad- 
ministrative agency. Most lawsuits, however, are 
brought against a supervisor in his official capacity, 
regardless of the nature of the act. Plaintiffs prefer 
to hold both the officer and the agency liable so as to 
broaden the financial base for recovery. 

This article discusses supervisory liability using 
the following framework: 

I. UNDER STATE LAW 

A. To Clients 

1. Direct Liability 

2. Vicarious Liability 
B. To Subordinates 

1. Direct Liability 

2. Vicarious Liability 

11. UNDER FEDERAL LAW 

A. To Clients 

1. Direct Liability 

2. Vicarious Liability 
B. To Subordinates 

1. Direct Liability 

2. Vicarious Liability 


I. UNDER STATE LAW 


A. To Clients 
1. Direct Liability.—Under state law, liability 
arises primarily from common law tort, 
broadly defined as a civil wrong, other than a 
breach of contract, for which remedy is pro- 
vided in the form of an action for damages.’ 
Most torts in corrections, such as false arrest 
or wrongful death, involve injury to persons; 
others, such as trespass, represent a wrong to 


3 W. PROSSER, HANDBOOK OF THE LAW OF TORTS 2 (i971). 
‘Td. at 28. 

5 Td. at 139. 

® Ww. PROSSER, Supra note 3, at 183-85. 

7 Td. at 143. 

® Hampton v. Hanrahan, 600 F. 2d 600 (7th Cir. 1979). 


a person’s property. Both are intentional 
torts‘ in that they are committed with the ex- 
pectation that certain consequences would 
follow. Other torts are unintentional,*® such as 
negligence on the part of the supervisor. 

Negligence may be slight, gross, or willfull. 
Slight negligence is defined as ‘‘an absence of 
that degree of care and vigilance which per- 
sons of extraordinary prudence and foresight 
are accustomed to use;’’ in other words, a 
failure to exercise great care. Gross 
negligence is described as a failure to exercise 
even that care which a careless person would 
use, while willful negligence means that the 
actor has intentionally done an act of an 
unreasonable character in disregard of a risk 
known to him or so obvious that he must be 
taken to have been aware of it, or so great as 
to make it highly probable that harm would 
follow. Courts are inconsistent as to the 
degree of negligence required to establish 
supervisory liability under state tort law. 
Most courts require gross negligence, 
however the issue remains unsettled. 

Under state law, a supervisor may be liable 
for what he does, if the following elements 


- under tort are present:’ 


1. A legal duty owed to the plaintiff; 

2. A breach of that duty by omission or com- 
mission; 

3. The plaintiff must have suffered an injury 
as a result of that breach; and 
4. The defendant’s act must have been the 
proximate cause of the injury. 

The same act may be a crime against the 
state and a tort against a private individual. 
Damages assessed may be nominal, actual, or 
punitive. Nominal damages are token 
amounts, actual damages compensate plain- 
tiffs for measurable damages and expenses, 
while punitive damages penalize defendants 
for gross or excessive violations. While 
nominal and actual damages may sometimes 
be low, punitive damages can run into 
millions of dollars. 


. Vicarious Liability.—In contrast to direct 


liability, which holds a supervisor responsible 
for what he does personally, vicarious liabili- 
ty is indirect or substituted responsibility in 
that the supervisor is held liable for what his 
subordinates do. The general rule is that a 
supervisor is liable only under direct liability, 
meaning that he is liable only if he authorized, 
particip?i' ia, directed, or ratified the act.® 


j 


Vicarious or indirect liability for supervisors 
is therefore the exception rather than the 
rule. Court decisions of late, however, have 
greatly expanded the possible sources of 
vicarious liability under state and federal law, 
hence it has become a major concern for 
supervisors. 

Vicarious liability, under state law, may be 
imposed under one or more of the following 
legal concepts: 

- Respondeat superior; 

- A policy or custom, whether written or 
not, which results in a denial or infringe- 
ment of an individual’s constitutional 
rights; and 

- Negligence in the performance of ad- 
ministrative responsibilities. 

a. Respondeat Superior 

The doctrine means that a master is 
liable, in certain cases, for the wrongful 
acts of his servant, as a principal is for 
those of his agent.'® The acts must be 
within the scope of employment, other- 
wise the liability is personal on the part 
of the agent. If an act is expected of an 
officer, chances are that it is within the 
scope of employment.'' Some acts, 
however, are so gross or outrageous as 
to be outside the scope of duty. 
Respondeat superior imposes liability 
on the agency which is the employer 
and not on the individual who super- 
vises the employee or administers the 
agency.'? In rejecting the liability of 
supervisors in public agencies, courts 
have taken note of the special nature of 
public employment where selection and 
training are usually done not by the im- 
mediate supervisor but by the 
agency.'* Because the liability is that 
of the agency, supervisors in public 
agencies, unlike their counterparts in 
the private sector, do not have to worry 


* See in general, Eichstadt, Liability of State Supervisory Officials Under Section 
1983, 22 SOUTH DAKOTA L. REV. 369, at 375 (1977). 

1° BLACK‘S LAW DICTIONARY at 1475 (1968). 

'! DEFENSE MANUAL: VICARIOUS LIABILITY OF LAW ENFORCEMENT 
ADMINISTRATORS AND GOVERNMENTS 14 (1983). 

'? Lebert v. Hammond, 661 F. 2d 635 (Alaska, 1983). 

'S See Schirott & Drew, The Vicarious Liability of Public Officials Under the Civil 
Rights Act, 8 Akron L. Rev. 69 (Fall 1974). 

T 436 U.S. 658 (1978). 

18 See Defense Manual, supra note 11, at 35. 

16 Leite v. City of Providence, 463 F. Supp. 585, at 589 (D.R.1. 1978). 

17 445 U.S. 622 (1980). 

18 See in general, AELE LAW ENFORCEMENT LEGAL DEFENSE CENTER: 
SPECIAL REPORT—THE AELE WORKSHOP IN POLICE CIVIL LIABILITY 
AND THE DEFENSE OF MISCONDUCT COMPLAINTS 12-1 (1982). See also, G. 
Deland. Civil Liability of Government Officials, 2.1(8). 
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much about liability under respondeat 
superior. 


b. Policy or Custom 


Vicarious liability for policy or 
custom, which results in a denial or in- 
fringement of an individual’s constitu- 
tional or federally-protected right, was 
established in Monell v. Department of 
Social Services.'* In Monell, the United 
States Supreme Court held that a 
municipal government can be held 
liable if its policies or customs result in 
constitutional deprivation. What 
policy or custom means has been the 
subject of continuing interpretation by 
lower courts. It is certain, however, 
that the policies, procedures, regula- 
tions, and other guidance provided to 
police employees by the chief of police 
or his designees are considered to be 
part of official municipal policy.'® In a 
case interpreting Monell, a court said: 

It is elementary that a municipality can act 
only through its high level, supervisory officials. 
Thus, although a municipality cannot be held 
liable under Section 1983 on the theory of 
respondeat superior, it may be held liable if it 
acts ‘‘directly”’ through those officials who set 
and supervise municipal policy.'* 

In Owen v. City of Independence, 
Missouri," the city was held liable for 
the dismissal of a chief of police 
without hearing, although such 
dismissal was made pursuant to a 
specified provision of the city charter. 
The court held that although the good 
faith defense was available to the city 
manager and members of the City 
Council, municipalities have no im- 
munity, based on good faith, from 
damages flowing from constitutional 
violations. 


c. Negligence of Supervisors ~ 


Vicarious liability stemming from 
negligence of a supervisor is one of the 
most frequently litigated areas of 
liability and therefore merits extended 
discussion. Based on case law, there 
are seven general areas from whence 
liability may arise. These are:'® 
- Negligent Failure to Train 
- Negligent Hiring 
- Negligent Assignment 
- Negligent Failure to Supervise 
- Negligent Failure to Direct 
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- Negligent Entrustment 
- Negligent Retention 


. Negligent Failure to Train. 

This has generated a spate of 
lawsuits in the law enforcement and 
corrections areas of criminal justice. 
As early as 1955, a state court enter- 
tained tort actions for monetary 
damages resulting from improper or 
negligent training.'® The usual allega- 
tion in these cases is that the employee 
has not been instructed or trained by 
the supervisor or agency to a point 
where he possesses sufficient skills, 
knowledge, or activities required of 
him in the job. The rule is that ad- 
ministrative agencies and supervisors 
have a duty to train employees and 
that failure to discharge this obligation 
subjects the supervisor and agency to 
liability if it can be proved that such 
violation was the result of failure to 
train or improper training.” 

Many cases have categorically man- 
dated jail and prison administrators to 
train their staffs or to improve their 
_ training programs.’' In Owens v. 
Haas,” plaintiff argued that lack of 
training for personnel in a local jail 
resulted in the violation of his constitu- 
tional rights stemming from the use of 
force against him. The Second Circuit 
held that while a county may not be 
liable for mere failure to train 
employees, it could be liable if its 
failure was so severe as to reach the 
level of gross negligence or deliberate 
indifference. The court added that a 
municipality is fairly considered to 
have actual or imputed knowledge of 
the foreseeable consequences that 
could arise from nonexistent or grossly 
inadequate training. 

In McClelland v. Facteau,* the 
Tenth Circuit held that a police chief 
may be held liable for civil rights viola- 


'° Meistinsky v. City of New York, 140 N.Y.S. 2d 212 (1955). 


tion for failure to train or supervise 
employees who commit an unconstitu- 
tional act. Plaintiff was booked by the 
New Mexico State Police at a local jail 
facility, and while there, was beaten by 
the officers as well as denied use of the 
telephone and access to an attorney. In 
holding the officers liable, the court 
said that in order for liability to attach, 
there must be a breach of an affir- 
mative duty owed to the plaintiff and 
the action must be the proximate cause 
of the injury. In this case, it was well 
known that instances of constitutiona: 
violations were occurring in the depart- 
ment because they had been 
thoroughly aired by the press. Addi- 
tionally, the jail itself was under 
lawsuit in two instances of wrongful 
death. 

The question arises: Will a single act 
by a subordinate suffice to establish 
liability under failure to train? Most 
cases hold that a pattern must be prov- 
ed and established. The Owens case, 
however, indicates that a single brutal 
incident may be sufficient to constitute 
a link between failure to train and 
violation. Owens considered solely the 
degree of violation to determine liabili- 
ty instead of waiting for a pattern to 
develop based on a series of violations. 
Although the United States Supreme 
Court had not addressed the issue, 
cases decided in the various courts of 
appeals indicate that mere failure to 
train does not necessarily lead to 
liability. It arises only if the failure to 
train is so severe as to reach the level of 
gross negligence or deliberate indif- 
ference. This is best articulated in 
Hays v. Jefferson County, Kentucky,* 
decided by the Sixth Circuit in 1982, 
when the court said that where a con- 
stitutional violation is not part of a 
pattern of past misconduct, a super- 
visory official or a municipality may be 
held liable ‘‘only where there is essen- 


tially a complete failure to train...or 7 
training was so reckless or grossly 
negligent that future misconduct is 
almost inevitable or would properly be 
characterized as substantially certain 


°° Owens v. Haas, 601 F. 2d 1242 (2nd Cir. 1979), cert. denied, 100 S. Ct. 483. 

*! Jones v. Wittenberg, 330 F. Supp. 770 (1971); Gates v. Collier, 390 F. Supp. 482 
(1975); Miller v. Carlson, 401 F. Supp. 835 (1975). See in general, M. Rice, ‘Corrections 
and Training Liability: Federal, State Cases Illustrate Need to Reduce Risks,” 1, 
Training Aids Digest, December 1983. 

22 601 F. 2d 1242 (2nd Cir. 1979), cert. denied, 100 S. Ct. 483. 

23 610 F. 2d 693 (10th Cir. 1979). 

24 668 F. 2d 869 (1982). 
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Despite the strict standard used, 
what these cases indicate is that ade- 
quate and proper training is a must if 
supervisory liability is to be avoided. 
The clarion call for better training is 
not new, neither is it limited to in- 
itiatives by the judiciary in litigated 
cases. In 1930, the American Prison 
Congress, in its Declaration of Prin- 
ciples, stated that ‘‘the development of 
schools for the training of prison ex- 
ecutives and guards...should be pro- 
moted throughout the United States.” 
In 1967, the President’s Commission 
on Law Enforcement and Administra- 
tion concluded that ‘‘perhaps the most 
striking finding was that more than 
half of the respondent agencies had no 
training program at all.’’ Despite 
substantial funds allocated for training 
by Federal agencies in the early seven- 
ties, corrections training left a lot to be 
desired, a government report stated 
that many training programs were of 
poor quality.” 

The fact is that corrections lamen- 
tably lags way behind the other sub- 
systems, particularly law enforcement, 
in the quality and quantity of training 
programs. No major national organiza- 
tion other than the National Institute 
and the National Academy of Correc- 
tions, is engaged in a sustained and 
massive effort to train corrections per- 
sonnel. This cannot be said of law en- 
forcement where its biggest and most 
influential organization, the Interna- 
tional Association of Chiefs of Police, 
is involved in a series of well- 
coordinated training programs, sup- 
plemented by efforts of private 
organizations like the Association for 
Effective Law Enforcement. It is also 
significant, and doubtless speaks of the 


relative importance attached to ongo- . 


ing efforts, that training programs in 
law enforcement are mandated by 
statute in practically all states. This is 
not true in corrections where training, 


26 R. DeLong, Jr., A Summary of Liability of Corrections Administrators for Failure 
to Train or Failure to Supervise Training, 2-4. 

27 See M. Rice, supra note 21, at 8. 

28 Alberti v. Sheriff of Harris County, 460 F. Supp. 649 (S.D. Tex., 1975). 


if specified by law or by agency regula- 
tion, is recommended but not required. 

Training should focus on the essen- 
tials of the corrections job, be it run- 
ning a jail, a prison, or supervising pro- 
bationers, parolees, or other commu- 
nity based corrections clients. There 
is need to acquaint officers with basic 
constitutional rights. This is easier 
done in jails and prisons, since the law 
on prisoners’ rights is better 
developed, than it is in community 
based corrections programs where 
jurisprudence precedents are sparse. 
Other areas where training is needed 
include use of weapons, identification 
of serious medical needs and emergen- 


_ cy medical treatment, search and 


seizure, and record keeping.”’ 
Lawsuits against supervisors and 
agencies for failure to train emanate 
from two sources, namely: a client 
whose rights have been violated by an 
officer who has not been properly train- 
ed, and from a subordinate who suffers 
injury in the course of duty because he 
has not been trained adequately. The 
obvious defense in these cases is proper 
training, but training may in fact be 
deficient due to circumstances beyond 
a supervisor’s control, such as lack of 
funds and a dearth of expertise. Will 
the supervisor be liable if no resources 
have been allocated to provide the 
desired level of training? Budgetary 
constraints generally have not been 
considered a valid defense** by the 
courts and, therefore, place the super- 
visor in a difficult position. With pro- 
per documentation, however, the 
supervisor should be able to establish 
good faith if he repeatedly calls the at- 
tention of those who hold the purse- 
strings to the need for training. Even if 
financial resources are available, 
unstructured training alone may not be 
sufficient. The nature, scope, and quali- 
ty of the training program must be pro- 
perly documented and its relevance to 
job performance identified. There is 
need to document training sessions 
with detailed outlines to substantiate 
course content. Attendance sheets are 
necessary for defense purposes in 
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lawsuits brought by one’s own subor- 
dinates. 

To summarize, negligent failure to 
train has resulted in judgments 
against supervisors and is perhaps cur- 
rently the most frequently litigated 
area in the field of supervisory liability. 
Supervisors must be cognizant of the 
need for proper training on the essen- 
tials of the various phases of job per- 
formance. The need to undertake pro- 
per training, on pain of supervisory 
and agency liability, must be brought 
to the attention of policymakers and 
budget planners who, themselves, may 
be liable for damages if injury results. 
For defense purposes, training pro- 
grams need to be tailored to meet job 
needs and must be properly 
documented. 


. Negligent Hiring 


Negligent hiring stresses the impor- 
tance of proper background investiga- 
tion before employing anyone to per- 
form a job. Liability ensues when an 
employee is unfit for appointment, 
such unfitness was known to the 
employer or that the employer should 
have known about it through 
background investigation, and when 
the act is foreseeable.”® In one case,*° 
the department hired a police officer 
despite a record of preemployment 
assault conviction, a negative recom- 
mendation from a previous employer, 
and a falsified police application. The 
officer later assaulted a number of in- 
dividuals in separate incidents. He and 
the supervisor were sued and held 
liable. In another case,*! the court held 
a city liable for the actions of a police 
officer who was hired despite a felony 
record and who appeared to have been 
involved in many street brawls. Liabili- 
ty was based on the complete failure of 
the agency to conduct a background 
check prior to the hiring of the appli- 
cant. 


Minor acts of negligence on the part 
of the supervisor do not lead to liabili- 
ty. Only gross negligence is actionable, 
meaning the failure to use even slight 
care.” To protect against liability from 
negligent hiring, good background in- 
vestigation is a must. This is under- 
taken in a number of ways, depending 
upon the resources of the agency. 
Regardless of the method used, the one 
thing it should have is an adequate pro- 
cedure whereby unfit applicants may 
be identified and eliminated. 


. Negligent Assignment 


Negligent assignment means assign- 
ing an employee to a job without ascer- 
taining whether or not he is adequately 
prepared for it, or keeping an employee 
on a job after he is known to be unfit. 
Examples would be a reckless driver 
assigned to drive a government motor 
vehicle or leaving an officer who has 
had a history of child molestation in a 
juvenile detention center. The rule is 
that a supervisor has an affirmative 
duty not to assign or leave a subor- 
dinate in a position for which he is un- 
fit. In Moon v. Winfield,® liability was 
imposed on the police superintendent 
for failure to suspend or transfer an er- 
rant police officer to a nonsensitive 
assignment after numerous 
disciplinary reports had been brought 
to the supervisor’s attention. In that 
case, the superintendent had five 
separate misconduct reports before 
him within a 2-week period and also a 
warning that the officer had been in- 
volved in a series of acts indicating 
mental instability. The court held that 
supervisory liability ensued because 
the supervisor had authority to assign 
or suspend the officer, but failed to do 
so. 
As a legal defense measure, super- 
visors need to pay careful attention to 
complaints and adverse reports 
against subordinates. These must be 
investigated and the investigation pro- 


perly documented. This also implies 
that the supervisor must generally be 
aware of the weaknesses and com- 
petencies of his subordinates and not 


29 See AELE SPECIAL REPORT, supra note 18, at 12-1. 
3° Moon v. Winfield, 383 F. Supp. 31 (N.D. Ill. 1974). 

5! Peters v. Bellinger, 159 N.E. 2d 528 (Ill. App. 1959). 

32 BLACK'’S, supra note 10, at 181. 

33 383 F. Supp. 31 (N.D. Ill. 1974). 
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assign them to perform tasks in which 
they are wanting in skill or com- 
petence. 

. Negligent Failure to Supervise 
Failure to supervise means negligent 


abdication of the responsibility to pro- 


perly oversee employee activity. Ex- 
amples are tolerating a pattern of 
physical abuse of inmates, racial 
discrimination, and pervasive depriva- 
tion of inmate rights and privileges. 
One court has gone so far as to say that 
failure on the part of the supervisor to 
establish adequate policy gives rise to 
legal action.“ Tolerating unlawful ac- 
tivities in an agency might constitute 
deliberate indifference to which liabili- 
ty attaches. The usual test is: Does the 
supervisor know of a pattern of be- 
havior, but failed to act on it?® A cor- 
ollary question is: What constitutes 
knowledge of a pattern of behavior? 
Some courts hold that actual 
knowledge is required, which may be 
difficult for plaintiff to prove, while 
others have ruled that knowledge can 
be inferred if a history of violation is 
established and the official had direct 
and close supervisory control over the 
subordinates who committed the viola- 
tions. 

In Marusa v. District of Columbia,“ 
allegations were that the defendant 
chief of police failed to adequately 
supervise an off-duty officer who shot 
the plaintiff. In Thomas v. Johnson,” 
the police chief allegedly failed to 
supervise an officer against whom 
numerous complaints had been filed, 
resulting in an assault, battery, 
negligence, and violation of plaintiff’s 
civil rights. In both cases, the courts 
noted possible liability for negligent 
failure to supervise. In London v. 
Ryan,* one Lt. Weaver was the senior 
officer at the scene of a crime which 
resulted in two young officers firing 


** Ford v. Brier, 383 F. Supp. 505 (E.D. Wis. 1974). 
38 Moon v. Winfield, 383 F. Supp. 31 (N.D. Ill. 1974). 
56 484 F. 2d 828 (D.C. Cir. 1973). 

57 295 F. Supp. 1025 (D.D.C. 1968). 

38 349 So. 2d 1334 (La. App. 1977). 
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4 J. Palmer, Civil Liability of Correctional Workers 24 (1980). 
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their weapons and injuring an innocent 
person. Although he arrived in his 
patrol car at the same time as the two 
responding officers, Lt. Weaver failed 
to exit his vehicle and take command. 
The Louisiana court said that Lt. 
Weaver’s failure to provide proper 
supervision in a situation involving 
firearms created a grave risk of serious 
bodily injury to innocent parties at the 
scene of the crime. In failing to provide 
supervison, Weaver breached a duty he 
owed the plaintiff and other parties 
present, hence was obliged to repair it. 

The current law on liability for 
negligent failure to supervise is best 
summarized as follows: 


To be liable for a pattern of constitutional 
violations, the supervisor must have known of 
the pattern and failed to correct or end it... 
Courts hold that a supervisor must be 
“causally linked’’ to the pattern by showing 
that he had knowledge of it and that his failure 
to act amounted to approval and hence tacit 
encouragement that the pattern continue.” 

A writer gives this succinct advice: 
“The importance of this principle is 
that supervisors cannot shut their eyes 
and avoid responsibility for the acts of 
their associates if they are in a position 
to take remedial action and do 
nothing.’ 


. Negligent Failure to Direct 


Failure to direct means not suffi- 
ciently telling the employee of the 
specific requirements and proper limits 
of the job to be performed. Examples 
would be failure on the part of the 
supervisor to inform an employee in a 
prison mail room of the proper limits of 
mail censorship or to advise prison 
guards as to the extent of preserved 
rights of access to court and “counsel. 
In one case,’ the court refused to 
dismiss an action for illegal entry, 
stating that it could be the duty of a 
police chief to issue written directives 
specifying the conditions under which 
field officers can make warrantless en- 
tries into residential places. The court 
held that the supervisor’s failure to 
establish policies and guidelines con- 
cerning the procurement of search war- 
rants and the execution of various 
departmental operations made him 
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vicariously liable for the accidental 
shooting death of a young girl by a 
police officer. In: another case,‘? the 
failure to direct involved the chief’s 
negligence in establishing procedures 
for the jail concerning diabetic 
diagnosis and treatment. The case in- 
volved incarceration for public 
drunkenness. The arrestee experienced 
a diabetic reaction which resulted in a 
diabetic coma, a stroke, and brain 
damage. The jailer did not recognize 
this condition and therefore failed to 
provide for the proper medical care, 
resulting in death. Liability was 
assessed. 

The best defense against negligent 
failure to direct is a written manual of 
policies and procedures for departmen- 
tal operations. The manual must be ac- 
curate, legally updated, and form the 
basis for agency operations in theory 
and practice. It must cover all the 
necessary and important aspects of the 
job an employee is to undertake. It is 
also necessary that employees be re- 
quired to read and be familiar with the 
manual as part of their orientation to 
the agency. A signed statement by the 
employee to the effect that he has read 
and understood the manual will go a 
long way towards exculpating a super- 
visor from liability based on failure to 
direct. 

. Negligent Entrustment. 

Negligent entrustment refers to the 
failure of a supervisor to properly 
supervise or control employee’s 
custody use, or supervison of equip- 
ment or facilities entrusted to him on 
the job. Examples are improper use of 
vehicles and firearms which result in 
death or serious injury. In Roberts v. 

Williams,** an untrained trusty guard 
was given a shotgun and the task of 
guarding work crew by a convict farm 
superintendent. The shotgun discharg- 
ed accidentally, seriously wounding an 


inmate. The court held the warden 
liable based on negligence in permit- 
ting an untrained person to use a 
dangerous weapon. In McAndrews v. 
Mularchuck,“ a periodically employed 
reserve patrolman was entrusted with 
a fireman without adequate training. 
He fired a warning shot which killed a 
boisterous youth who was not armed. 
The city was held liable in a wrongful 
death suit. Courts have also held that 
supervisors have a duty to supervise 
errant off-duty officers where an offi- 
cer had property, gun, or nightstick 
belonging to a government agency. 

The test of liability is deliberate in- 
difference. Plaintiff must be able to 
prove that the officer was incompetent, 
inexperienced, or reckless, and that the 
supervisor knew or had reason to know 
of the officer’s incompetence.‘ The 
supervisor’s defense in these cases is 
that proper supervision concerning use 
and custody of equipment was exercis- 
ed, but that the act occurred anyway 
despite adequate precautions. 


. Negligent Retention. 


Negligent retention means the 
failure to take action against an 
employee in the form of suspension, 
transfer, or terminations, when such 
employee has demonstrated un- 
suitability for the job to a dangerous 
degree. The test is: Was the employee 
unfit to be retained and did the super- 
visor know or should he have known of 
the unfitness?” 

The rule is that a supervisor has an 
affirmative duty to take all the 
necessary and proper steps to 
discipline and/or terminate a subor- 
dinate who is obviously unfit for ser- 
vice. This can be determined either 
from acts of prior gross misconduct or 
from a series of prior acts of lesser 
misconduct indicating a pattern of un- 
fitness. Such knowledge may be actual 
or presumed. In Brancon v. Chapman," 
the court held a police director liable in 
damages to a couple who had been 
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assaulted by a police officer. The judge 
said that the officer’s reputation for us- - 
ing excessive force and as an officer : 
with mental problems was well known 
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among the police officers in his 
precinct, hence the director ought to 
have known of the officer’s dangerous 
propensities and to have fired him be- 
fore he assaulted the plaintiffs. This 
unjustified inaction was held to be the 
cause of the injuries to the couple for 
which they could be compensable. In 
McCrink v. City of New York,* a police 
commissioner who personally inter- 
viewed an errant officer, and yet retain- 
ed him after a third offense of intoxica- 
tion while on duty, was deemed to have 
actual knowledge. Presumed 
knowledge arises where the supervisor 
should have known or, by exercising 
reasonable diligence, could have known 
the unfitness of the officer. No super- 
visory liability arises where the prior 
acts of misconduct were minor or un- 
foreseeable, based on the prior conduct 
of the officer. 

The defense against negligent reten- 
tion is for the supervisor to prove that 
proper action was taken against the 
employee and that the supervisor did 
all he could to prevent the damage or 
injury. This suggests that a supervisor 
must know what is going on in his 
department and must be careful to in- 
vestigate complaints and document 
those investigations. 

In summary, supervisory liability under 
state law arises under a variety of circum- 
stances, all based on negligence. While most 
courts impose supervisory liability only when 
the negligence is gross or amounts to delib- 
erate indifference, other courts go with a lower 
standard. Regardless of the standard used, the 
determination of negligence is ultimately sub- 
jective with the trier or fact, be it a judge or 
jury, and so the distinction may not be all that 
significant. It is evident that the seven pos- 
sible sources of liability discussed above are 
not mutually exclusive and do in fact overlap. 
For example, negligent failure to direct or 
assign may also mean failure to supervise, and 
vice versa. Plaintiff's complaint may, there- 
fore, cover more than one area of potential 
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liability even if allegations are anchored on a 
single act. 


B. To Subordinates . 
1. Direct Liability.—Direct liability under state 


law for one’s acts affecting subordinates 
arises from varied sources and in a number of 
ways. Responsibilities attach in the hiring, 
termination, demotion, suspension, or 
reassignment phases of a supervisor’s work. 
There are usually two issues involved in 
supervisor-subordinate cases. The first has to 
do with the causes for which an employee may 
be terminated, demoted, suspended, or 
reassigned. The second looks at the procedure 
that must be followed, if any, before an 
employee may be terminated, demoted, 
suspended, or reassigned. Both cause and pro- 
cedure for supervisory action are primarily 
governed by: 

a. The contract with the employee, if any. 
In some states, employees are unionized 
and so conditions are governed by provi- 
sions of the collective bargaining agree- 
ment; 

b. Agency rules, regulations, and 
guidelines; 

c. State law specifically governing employ- 
ment, or generic statutes such as state 
civil service laws; 

d. In the absence of or supplementary to 
any of the above, basic constitutional 
rights may be invoked by employees; 
such rights as the freedom of speech, 
association, press, due process, equal 
protection, and privacy. 

These sources of rights are not mutually ex- 
clusive and in fact interface in many cases. 
For example, employee contract may be sup- 
plemented by prevailing state laws; 
moreover, basic constitutional rights overlay 
individual contracts or agency regulations. 
Unconstitutional provisions in contracts or 
agency guidelines may be challenged in court. 
The waiver of a basic constitutional right as a 
condition for employment has found increas- 
ing disapproval in public employment litiga- 
tion.” 

In the absence of specifics, an employee is 
entitled to rights, substantively and pro- 
cedurally, in the following instances: 

1. When the employee is terminated or 
disciplined for exercising constitutional 
rights, such as suing his superior or 
department, criticizing the department, 
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exercising freedom of religion, or choos- 
ing a nonconventional lifestyle; 

2. When the termination takes away an 
employee’s property rights under the 
Fourteenth Amendment due process 
provision. The general rule is that an 
employee acquires property rights to his 
job when he passes the probationary 
status, the length of which is governed 
by state law. 

3. When the termination takes away an 
employee’s liberty, such as (a) when it 
seriously damages an employee’s stand- 
ing and association in the community; or 
(b) when the action imposes a stigma 
or other disability that forecloses an 
employee’s freedom for other employ- 
ment. 

As a general rule, an employee may be 
disciplined if the supervisor is able to prove 
that what the employee did impairs his effi- 
ciency in the department," or demonstrably 
affects job performance. For example, 
criticisms, which ordinarily fall under the ex- 


ed for homosexuality unless their homosex- 
uality was rationally related to job perfor- 
mance. In other sexual activity cases, the 
general rule is that an employee's private sex- 
ual conduct is within the zone of privacy and 
is therefore shielded from government intru- 
sion. Most disciplinary actions by super- 
visors have not been sustained because these 
are areas of an employee’s life over which the 
government has no legitimate interest. An ex- 
ception is where the sexual activities of an 
employee are open and notorious, or if such 
activities took place in a small town where im- 
pact on the department may be easily 
demonstrable. In these cases, the supervisor 
might very well have an interest in in- 
vestigating such activities and terminating 
the employee.” As for political activities, 
mere membership in a political party cannot 
be proscribed or used as a basis for 
disciplinary action, but participation in par- 
tisan politics can be prohibited because of 
possible conflict of interest and potential 
abuse of the prerogatives of one’s office. 


ercise of free speech, must have an adverse ef- 2. Vicarious Liability.—Vicarious liability of 

fect, or affect the efficiency of the department supervisor to subordinates under state or 

before adverse action against the employee Federal law is a legal route not often used 
' can be taken. In Pickering v. Board of Educa- ’ because the employee can always sue on the 
| tion, the United States Supreme Court said basis of direct liability. There may be in- 
. that the right to speak cannot be curtailed ab- stances, however, when a low level supervisor 
‘ sent proof of false statements knowingly and violates the rights of a subordinate and such 
| recklessly made, or a statement that disrupts violation is directly traceable to the negligent 
i the harmony of the department. act of a higher supervisor in the hierarchical 
Concerning homosexual activities, the scale, but there is insufficient jurisprudence 
general rule appears to be that sufficient to justify an extended discussion. 
| nexus must exist between homosexuality and 
. job performance to justify dismissal.** In one Il. UNDER FEDERAL LAW 

case, the court held that a homosexual junior 

high school teacher could not be dismissed or A. To Clients 

transferred simply because he was 4 1. Direct Liability —The law most often invoked 


homosexual. Some showing must be made 
of his homosexuai behavior with students or 
teachers, or that his homosexuality in general, 
was notorious.® In another case,* the court 
held that civil servants could not be discharg- 


in liability actions in Federal jurisdiction is ti- 
tle 42 section 1983. This law, first enacted in 
1971, has two basic elements: The first is that 
the officer must have been ‘‘acting under col- 
or of state law.’ This is normally met if a 
person is clothed with the authority of the 
state and purports to act thereunder. It is suf- 
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ficient if the act appeared to be lawful even if 
it was not in fact authorized by law. The se- 
cond element is that the violation must be of 
a constitutional or of a Federally-protected 
right." Rights given by state law are not pro- 
tected under section 1983. In _ essence, 
elements under section 1983 are similar to 
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state tort, but a distinction lies in that some 
defenses available under tort law, such as a 
statutory grant of immunity, may not be 
available in Federal cases.” 

Intentional acts have long been held ac- 
tionable, but for some time it was not clear 
whether negligence could be the basis of 
liability under section 1983. That issue is 
now settled in that a supervisor can now be 
held liable under section 1983 for his own per- 
sonal negligent conduct which was the prox- 
imate cause of subordinate’s actionable 
behavior. Courts have been consistent in 
holding that simple negligence will not sup- 
port an action under section 1983, but that 
gross or willful negligence can lead to liabili- 
ty 


; Vicarious Liability.—Controversy surrounds 


the issue of whether or not vicarious liability 
applies under section 1983." Some circuit 
courts reject vicarious liability under section 
1983, while others apply it in the same man- 
ner as under state tort law, meaning on the 
basis of negligent hiring, training, or super- 
vision of subordinates, or on specific state 
law.” 

Most cases rejecting vicarious liability 
refer to Adams v. Pate,” decided by the 
Seventh Circuit in 1971. In that case, a 
penitentiary inmate complained that his civil 
rights were violated, in that he was beaten by 
inmate-nurses on orders of prison guards, and 
that his confinement in the segregation unit 
either for minor rule infractions or without 
cause constituted cruel and unusual punish- 
ment. The court held that the complaint fail- 
ed to state a cause of action against the 
warden in that it did not allege any overt acts 
or infractions made by the warden or with his 
knowledge and consent. Ten years later, 
however, the same court held that the ad- 
ministrator of a prison hospital bears respon- 
sibility for insuring that prison inmates 
receive adequate medical care, and that such 
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responsibility is sufficient basis from which 
to infer administrator’s personal involvement 
in the denial of such care, at least where the 
denial is gross.*’ The court ackowledged that 
its decision departed from a strict application 
of Pate, but concluded that ‘‘it is a departure 
which we believe is justified by the nature of 
the claims presented.’ 

In Johnson v. Glick,” a prison warden was 
exonerated from liability for a guard’s viola- 
tion of a prisoner’s civil rights. The guard was 
accused of an unprovoked attack and beating 
of the prisoner. The complaint alleged only 
that the warden was in charge of all correc- 
tions officers employed at the house of deten- 
tion, but did not allege that the warden had 
authorized the officer’s conduct or even that 
there has been a history of previous incidents 
requiring the warden to take action. The Se- 
cond Circuit stated that in this case a show- 
ing of some personal responsibility on the 
part of the supervisor was required before 
liability could attach. In Hampton v. 
Holmesburg Prison Officials,” the Third Cir- 
cuit held that a prison warden could not be 
liable for alleged violations by prison guards 
of a prisoner’s civil rights under section 1983 
because there was not the slightest evidence 
to show that the warden had actual 
knowledge of the circumstances alleged, or 
that he acquiesced or participated in any 
violation of the prisoner’s civil rights. In Vin- 
nedge v. Gibbs,” the Fourth Circuit decided 
that the state superintendent of jails was not 
liable for alleged civil rights violations by 
prison guards where no personal connection 
between the superintendent and the violation 
was even alleged by the plaintiff. 

The common theme in the above cases is 
the insistence by several appellate courts of 
personal involvement in the form of participa- 
tion, ratification, direction, or acquiescence 
by the supervisor before liability arises. Mere 
negligence or inaction, whether it be slight or 
gross, was deemed insufficient to establish 
liability. 

In contrast, a long line of cases indicate 
that vicarious liability can be the basis for 
damages in a section 1983 suit. As early as 
1964, a Federal district court held a 
superintendent liable for injuries inflicted by 
a subordinate who had not been properly 
trained and supervised in the use of 
firearms.”? Since then, other courts have ad- 
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dressed the same issue with similar results. 
In Hirst v. Gertzen,” the Ninth Circuit decid- 
ed that a sheriff could be held liable for the ac- 
tions of his deputy in a case brought by the 
survivors of a jail prisoner who committed 
suicide because of supervisory negligence. 
The court indicated that simple negligence 
might be all that is needed for liability in this 
instance to ensue. In Sims v. Adams,” the 
Fifth Circuit opined that what is needed for 
liability under section 1983 is merely a causal 
connection between the supervisor’s actions 
and a deprivation of plaintiff’s constitutional 
right. The court said: 


The language of Section 1983 requires a degree of 
causation as an element of individual liability, but it 
does not specifically require ‘personal participa- 
tion.’’ The proper question is therefore whether the 
complaint adequately alleges the requisite causal 
connection between, the supervisory defendants’ 
actions and the deprivation of plaintiff’s constitu- 
tional rights. ‘‘Personal participation”’ is only one of 
several theories which can be used to establish 
causation.” 

A study of the above cases indicates that 
the confusion generated by the conflicting 
decisions can perhaps be reconciled by mak- 
ing a clear distinction between the legal con- 
cepts of vicarious liability and respondeat 
superior. While both are susceptible to im- 
precise definitions, and in most cases have in 
fact been loosely defined, vicarious liability is 
a much broader term than respondeat 
superior, which is a subset of vicarious liabili- 
ty. Respondeat superior is a form of vicarious 
liability, but is certainly not the only form. 
Most cases rejecting supervisory liability 
under section 1983 were decided under the 
narrow concept of respondeat superior, while 
cases which have found liability were decided 
on the broader doctrine of vicarious liability 
other than respondeat superior. As one court 
has categorically stated: ‘The doctrine of 
respondeat superior does not apply to claims 
under 42 U.S.C. Section 1983.’’" It might be 
added, however, that liability may 
nonetheless arise under the broader doctrine 
of vicarious liability. 


visors to subordinates under Federal law is 
governed by several statutes, notably the 
following: 

1. Title VII of the Equal Employment Op- 

_ portunity Act of 1964, which prohibits 
discrimination in employment on the 
basis of race, sex, religion, color, or na- 
tional origin. Under this law, employment 
discrimination is prohibited in such areas 
as recruitment, testing, hiring or firing, 
transfer, promotion, layoff, and 
training;” 

2. The Age Discrimination In Employment 
Act, which protects workers, aged 40-70, 
from age discrimination in hiring, 
discharge, pay, promotions, fringe 
benefits, and other aspects of employ- 
ment. It applies to all Federal, state, and 
local governments. The law does not app- 
ly if an age requirement or limit is a bona 
fide job qualification, a part of a bona fide 
seniority system, or is based on 
reasonable factors other than age; 

3. The Equal Pay Act, which protects 
women and men against pay discrimina- 
tion based on sex, if performing substan- 
tially equal work in the same establish- 
ment. The law does not apply to pay dif- 
ferences based on factors other than sex, 
such as seniority, merit, or a syst em that 
rewards worker productivity.” 

Unlike section 1983, the above Federal 
statutes do not directly impose personal 
liability on the supervisor and their means of 
enforcement vary. Remedies for violations of 
Title VII of the Equal Employment Oppor- 
tunity Act may involve reinstatement, 
reassignment, promotion, training, backpay, 
and other compensation benefits. Penalities 
for violations of the Age Discrimination in 
Employment Act may take the form of pay- 
ment of damages, interest, attorney’s fees, 
and court costs; while infringements of the 
Equal Pay Act call for such sanctions as the 
payment of back wages, interest, liquidated 
damages, and court costs. Nonetheless, the 


supervisor is ultimately responsible ad- 
ministratively for violations which lead to 
costly measures against the agency. 
Moreover, supervisory liability for viola- 
tions of any of the above laws may in fact 
arise under section 1983. All that is needed 
are that the supervisor was acting under color 
of state law and that, in addition to violating 


B. To Subordinates 
1. Direct Liability.—Direct liability of super- 
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statutory provisions, there is a violation of a 

constitutional right.*° 

2. Vicarious Liability.—Although no cases 
have directly addressed this issue, it ap- 
pears reasonable to assume that liability 
may also arise under section 1983 as long 
as the two other requirements of acting 
under color of state law and violation of a 
constitutional right are present. Most 
Federal laws granting rights to employees 
and prohibiting discriminatory practices 
are enforced directly through sanctions 
other than a section 1983 lawsuit, making 
the vicarious liability route only a secon- 
dary source of legal remedy. 


Agency Representation And Liability 
For Acts Of Supervisors 


As a general rule, a supervisor is personally liable 
if he acts outside the scope of employment. An 
employee’s act is within the scope of employment if 
the following are present: the act is of the kind he is 
employed to perform, it occurs within the authoriz- 
ed time and space limits, and is performed, at least 
in part, with the intent of serving the employer.*! In 
short, there is no governmental liability unless the 
act performed is at least incidental to employment 
and as part of the employee’s duties.” 

In an earlier case, Monroe v. Pape,” the United 
States Supreme Court decided that plaintiff could 
not recover from the municipality under section 
1983, saying that ‘‘the response of the Congress to 
make municipalities liable for certain actions...was 
so antagonistic that we cannot believe that the word 
‘person’ was used in this particular context to in- 


clude them.” All that changed in 1978, when in 


Monell v. Department of Social Services," the court 
reversed itself, holding that municipalities and 
other local government units are ‘‘persons”’ that can 
be sued directly under section 1983 for monetary, 
declaratory, or injunctive relief. In Quern v. 
Jordan,® the Court reiterated that the Eleventh 
Amendment immunity barred suits against states 
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for damages, thus reaffirming the doctrine of 
sovereign immunity. As a result, only natural per- 
sons, municipalities, cities, and other local units of 
government can be sued for damages without con- 
sent. State immunity is alive and well, unless waiv- 
ed by legislation, which many states have done in 
varying degrees, or in court decisions. Even in 
states where sovereign immunity still applies en 
toto, nothing bars the state from indemnifying its 
own supervisors for liability incurred while action in 
the course of duty. 

If a supervisor acts outside the scope of employ- 
ment and is sued in his individual capacity, chances 
are that the agency will refuse to provide legal 
defense, nor will the agency indemnify if the officer 
is held liable. The matter of legal representation 
should be a justifiable cause of concern among 
supervisors because of its unstructured status. 
While some states provide representation as a matter 
of right, surveys have shown that legal representa- 
tion in many states is largely uninstitutionalized.” In 
some states and agencies, an informal and unwritten 
understanding allows the state attorney general to 
defend the supervisor if, in his judgment, the case is 
meritorious. In municipal agencies, the practice is 
even more uncertain, with no designated legal 
counsel to undertake the defense and no official 
legal representation policy. Compounding the 
uncertainty is that most jurisdictions would repre- 
sent only if the employee acted within the scope of 
duty. That may sound reasonable and consistent 
with public policy, except that the term is subjec- 
tive and eludes precise definition. An agreed and 
viable working definition goes a long way towards 
protecting the rights of officers and alleviating anx- 
iety. Additionally, it is necessary that there be an 
understanding that a trial court’s finding that the 
officer acted outside the scope of duty, hence is liable, 
not be made binding on the state or local agency for 
purposes of indemnification or representation on ap- 
peal.*” An independent judgment must be given to 
the agency, based on circumstances as determined 
by that agency. Ideally, only gross and glaring cases 
of abuse should be denied representation or indem- 
nification. Without this understanding, agency legal 
assurances of indemnification may only be a mirage 
because, as current case law stands, acts done by a 
supervisor in good faith and within the scope of 
employment are likely to be exempt from liability 
anyway—so there is nothing to indemnify. 

Supervisory lawsuits can lead to a possible con- 
flict of interest in a number of ways. If the super- 
visor is sued in both official and individual capacity, 
the agency might assert that the supervisor acted 
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outside his scope of duty and hence should be per- 
sonally liable. In the absence of mandated represen- 
tation, the supervisor will most likely have to pro- 
vide his own defense. This creates a financial burden 
and places the supervisor at a disadvantage because 
of the inevitable implication that in the judgment of 
the agency the act was unauthorized. A second 
source of conflict of interest comes from the super- 
visor’s relationship with his subordinate. A super- 
visor, when sued for what his subordinate has done, 
may want to dissociate himself from the act, claim- 
ing either that the subordinate acted on his own or 
in defiance of agency policy, particulary when the 
violation is gross or blatant. In these instances, the 
supervisor’s defense will be inconsistent with that 
of the subordinate. Determination will have to be 
made by the agency as to the party it will defend 
and whom to indemnify if held liable. Chances are 
that the agency will decide for the supervisor, but 
that is a decision to be made by policy makers on a 
case-by-case basis. 


Conclusion 


Although supervisory liability is a new and 
developing area of law, it has become a fertile source 
of civil litigation in the last decade against correc- 
tions officials. Indications are that the number of 
lawsuits filed against supervisors will escalate as 
the courts continue to probe into direct and 
vicarious liabilities of higher officials, and as the 
public becomes more cognizant of developing law 
and the advantages to be derived from the inclusion 
of supervisors and agencies in state or Federal liabili- 


ty lawsuits. It is therefore important for supervisors 
to be knowledgeable about the nature and scope of 
legal liabilities to which they may be exposed in the 
course of task performance. 

The developing case law in this field strongly sug- 
gests the need for supervisors to know the legal 
limits of their job and be more aware of what goes on 
among, and the competencies of, subordinates in 
their department. An area which deserves im- 
mediate attention, because of increasing court 
litigation, is negligent failure to train. All indica- 
tions are that training is a neglected area in correc- 
tions. This is deplorable because corrections is a 
field which, because of low pay and unattractive job 
status, needs training even more than the other sub- 
systems in criminal justice if the quality of person- 
nel is to be upgraded. Problems arise for supervisors 
because of financial constraints occasioned by the 
reluctance of political decisionmakers to commit 
financial resources to training, despite perceived 
need. Such neglect carries serious legal implications 
for the supervisor and decisionmakers, hence must 
be given proper and immediate attention. 

The days of unfettered discretion among super- 
visors in corrections are gone, and with it comes a 
need for supervisors to shun intransigence and 
adapt accordingly. Judicial scrutiny can be ir- 
ritating and sometimes frustrating for a corrections 
supervisor, yet it can also lead to a more effective 
and equitable administration, something which the 
public desires and deserves. Judicial intervention 
and supervisory liability may be a mixed blessing, 
but they are realities with which corrections super- 
visors must learn to live and cope. 


Private Presentence Reports: 
Boon or Boondoggle? 


By HERBERT J. HOELTER 
Director, National Center on Institutions and Alternatives 


This is a response to an article in Federal Proba- 
tion by Chester J. Kulis, a U.S. Probation Officer in 
Chicago (‘Profit in the Presentence Report’’; 
December 1983). Mr. Kulis questioned: 1) whether 
the private sector has a legitimate role in a quasi- 
judicial function such as sentencing; 2) whether 
private presentence reports thwart needed reform of 
the probation function and sentencing; 3) whether 
private reports are truly cost effective; and 4) 
whether the private practitioner has ethical dilem- 
mas tending to compromise the sentencing 


process. 

Mr. Kulis’ thoughtful article raises some impor- 
tant issues regarding private sector involvement in 
the contemporary criminal justice system. I would 
like to address some of the issues raised. 

By way of background, I am the Director and co- 
founder (with Dr. Jerome G. Miller) of the National 
Center on Institutions and Alternatives (NCIA). 
NCIA has pioneered the ‘private presentence 
report,”’ and is the largest agency in the nation do- 


ing such work. Since 1978, NCIA and its affiliates 


have prepared over 3,500 proposals for presentation 
at sentencing, sentencing reconsideration, and 
parole hearings. (cf. ‘‘Client Specific Planning,”’ 
Federal Probation, July 1981.) 

The comments and observations expressed in this 
article are based on NCIA’s experience with proba- 
tion officers in 40 states and 65 Federal jurisdictions 
in preparing our sentencing reports; participation in 
over 50 legal and judicial forums; and from training 
seminars conducted with both Federal and state 
probation officers. 

This article responds to questions raised by Mr. 
Kulis on two levels. In a more general and 
philosophical sense, he raises ethical questions 
regarding the role of privately prepared sentencing 
reports. At another level, he questions the prac- 
ticality, credibility, and cost-effectiveness of the 
private PSI before the court. 


With reference to the broader issue, historically, it 
was the hope of those who devised the system of 
probation and presentence reports to assist the 
defendent, as well as to bring further information 
before the court, so it might devise proper 
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sentences. The flexibility allowed the court in 
sentencing calls for similar flexibility in bringing ap- 
propriate information to the court at the time of 
sentencing. The court’s difficult task has always 
been one of weighing the individual’s situation in 
the context of the requirements of the law. 

Despite the pressures currently placed on the 
courts by a public worried about crime, and despite 
the not uncommon pandering by some prosecutors 
to public hysteria in making almost rote recommen- 
dations for prison terms, the courts still have the 
right and indeed, the obligation, to have as much 
pertinent information as possible when they assume 
the serious task of sentencing a convicted person. 
Included in such information should be a list of 
alternative dispositions. To suggest, as Mr. Kulis 
does, that this is routinely done in present probation 
practice would baffle even the most ardent sup- 
porters of probation services. I don’t say this to 
criticize individual probation officers, but to draw 
attention to the roles they must often assume in a 
system which carries its own share of frustration. 

I am also disturbed with the implications of an ad- 
ministrative ‘‘sentencing policy’’ advanced by Mr. 
Kulis’ article. He states, ‘‘...there must be a con- 
sistency and a sentencing philosophy promulgated 
within probation departments by top ad- 
ministrators...Sentencing recommendations...too 
often rest on the whim of individual probation of- 
ficers rather than articulated philosophy and 
guidelines.” (p. 13) This is antithetical to the 
preparation of proposals which, within.the dictates 
of the law, will vary considerably from person to per- 
son. To suggest that the individual must fit a pat- 
tern, practice or philosophy of a particular office, 
does a disservice to those who practice within the 
Federal system. 

The courts have not rejected, as Mr. Kulis 
references from a colleague’s article, the notion of in- 
dividuality: 

“The rehabilitation assumption that a sentencing judge, 
‘armed with detailed knowledge and clinical evaluation of the 


offender’s character and background’ can formulate a taylor- 
made (sic) sentence, has been rejected.” (p. 13) 


On the contrary, the majority of the 64 Federal 
courts before whom our reports have been presented 


PRIVATE PRESENTENCE REPORTS 67 


have acknowledged the need to look at the in- 
dividual being sentenced, not a pro forma chart. 

We believe in, and support the concept, that the 
guiding factor in sentencing must be the ability of 
the court to individualize each case and defendant. 
The law gives the court parameters for sentencing 
decisions which are based in the common good. If 
these mandates are to be realized, the court must 
have available as much information and as many 
feasible options as possible within those legal re- 
quirements. We have not yet reached the point 
where we sentence by the number or graph. Even 
where sentencing guidelines are in effect, most 
jurisdictions allow judges to make exceptions based 
on individual factors. We must continue to take the 
same care in sentencing the average defendant as we 
would demand were he or she a son, daughter, 
brother or sister. Were our own in trouble with the 
law, we would want a high degree of ‘‘individualiza- 
tion” in sentencing. Few of us would trust imper- 
sonal or mandatory formulae, be they legal or ad- 
ministrative. 


Mr. Kulis also suggests that the introduction of 
private presentence reports, ‘“‘...thwart needed 
reform of the probation function and sentencing.” 
Begging the obvious question of whether reform is 
needed, significant change can be accomplished 
“‘case-by-case.”” As Mr. Kulis must know, there are 
many respected theoreticians in the human services 
arena who agree that true change cannot be ac- 
complished in any other way. Certainly, reform in 
law is a process of individual case precedent. Reform 
in sentencing will undoubtedly be accomplished in a 
similar manner. 


If anything, private PSI’s invite reform of the cur- 
rent system, provided they work with those who are 
truly facing incarceration. Mr. Kulis is keenly aware 
of the human service ‘‘funnel effect’”’ by which those 
most in need of treatment and services are shunted 
off or remain in the background of service delivery. 
Unfortunately, he attributes this to private sector 
involvement. Historically, this has been true in both 
public and private sector social programs and is a 
practice which NCIA have worked hard against. 
Our commitment is to work with those most in need 
of additional services, advancing the theory that if 
one is successful in these efforts, by implication the 
less serious cases could be handled in nonin- 
carcerative ways. 


In commenting that ‘Private preparation of 
presentence reports frustrates the development of a 
normative consensus and fragmentizes (sic) the pro- 
bation system by separating the presentence func- 


tion from the supervision function, thereby reducing 
its system impact,’’ Mr. Kulis gives private PSI’s 
more credit than they deserve. In virtually all cases, 
private PSI’s are submitted in addition to those 
prepared by the probation staff. Also, many proba- 
tion departments have already separated the 
presentence and supervision functions. We admit to 
the hope that we might someday frustrate at least 
those aspects of present ‘‘normative consensus,”’ 
which are at times unproductive and banal. 

Two other general issues raised were of concern to 
me. One was the total rejection by Mr. Kulis of 
private sector involvement in the criminal justice 
system; the other was the absolute lack of theory in 
his article regarding sentencing, punishment and 
related issues. These are used as dispositional 
guideposts by the majority of courts in which we - 
have practiced and they have significant impact, 
whether raised publicly or privately. 

In fact, private sector involvement in the criminal 
justice system is here to stay. Private PSI’s are but 
the vanguard of a larger movement for significant 
private enterprise in the justice and correctional 
system. Privately contracted jails and prisons, con- 
tracted educational and vocational programs, and 
private supervision programs are examples im- 
mediately at hand. The issue is really whether these 
new approaches will retard or advance current prac- 
tice. Bureaucracies don’t easily abide change. Pro- 
gress is best sustained when there is some com- 
petitive pressure from outside the system. 

Mr. Kulis quotes an interesting passage from 
Peter Drucker to bolster his argument, “...it is 
equally clear the market is not capable of organizing 
all institutions...Service institutions also include the 
administration of justice and defense which, equally 
obviously, are not and should not be economic in- 
stitutions.”” We agree, though there are some 
respected jurists who see a place for an economic 
model in the administration of justice. Mr. Kulis, 
however, again attributes more influence to the 
private sector than it seeks or deserves. Those who 
prepare private PSI’s have no more interest in run- 
ning the system than Martin Marietta or Honeywell 
have in running the Defense Department. We 
would, however, like to bring a bit of competition 
and quality of effort into the system which might 
have a felicitous effect. — 

Finally, Mr. Kulis raises « concern which we share 
—whether those who prepare private PSI’s are in it 
for ‘‘profit,’’ or whether they share the altruism of 
the public employee. Should the system operate 
with a ‘‘caveat emptor’’ principle; or should it be 
regulated? 


68 FEDERAL PROBATION 


In our economy, “‘for-profit’’ individuals and 
firms have the right to distribute their “‘excess”’ in- 
come in whatever manner they please. However, the 
practice has not yet developed to the point that 
there needs to be excessive worry in that regard. 
The assumption that ‘“‘there’s gold in them thar 
hills” is, by and large, still a myth. What you have 
in this field is essentially a number of risk-taking, 
motivated, and responsible individuals. Certainly 
risk and hard work deserve reward. However, there 
are few retirement benefits, civil service protections, 
or automatic upgrades associated with these enter- 
prises. Rather the norm has been cash-flow pro- 
blems, unrelenting deadlines and untakable vaca- 
tions. 


Rather than profit, I suggest that quality be the 
dominant concern of the courts before which private 
PSI’s are presented. They should be evaluated for 
their process (was the probation office contacted for 
consideration of the recommendations?), the 
substance of the report (are the recommendations 
capable of being implemented?), and the ultimate 
benefit to the client and to the criminal justice 
system. 


To accomplish this, sentencing reports and recom- 
mendations must, at least in part, be prepared with 
sentencing theory in mind. Particularly relevant are 
the four articulated goals every court addresses: 
punishment, rehabilitation, deterrence, and public 
safety. Time and space do not allow for review of all. 
I would, however, like to touch upon punishment, a 
dominant factor in many decisions. Recent practice 
has shown there can be a variety of ways to insure 
that defendants “pay’’ for their crime (cf. Judges 
Journal, Winter 1982). Some probation departments 
have accepted this concept in an active way for cer- 
tain (particularly minor) defendants, and we ap- 
plaud those efforts. However, the inclusion of other 
individuals for alternative punishments should not 
be viewed as negative, particularly from a reform 
perspective. Rather, it may offer a challenge from 
the courts, and a display of confidence in communi- 
ty alternatives, which probation was designed to be. 
Disagreement on philosophy is fine; nondiscussion is 
senseless, especially given the professional con- 
straints within which we all must work. 


The practical application of private PSI’s and the 
issues raised by Mr. Kulis also need clarification. Of 
particular concern were three items: the ‘‘credibili- 
ty’ of the private PSI for ‘‘...defendants, the public, 
and law enforcement agencies...”; the issue of “‘cost 
effectiveness’’; and the ‘“‘political and ethical’’ con- 
siderations in their presentation. 


Mr. Kulis, in his discussion, did not recognize the 
constraints inherent in his own system. Referring to 
the content of public PSI’s, researcher Leslie 
Wilkens noted: 

Only a limited amount of information is processed by the 

judge in reaching the sentencing decision. Many items of in- 

formation in presentence reports are available only 
sporadically. The very absence of information, however, may 
occasionally imply the presence of other specific information. 

Many items of information in presentence reports are redun- 

dant, or, when missing, may be replaced by another item. 


In addition, Carter (1978), commenting on the 
100-year history of presentence reports, pointed out 
that these reports contained ‘‘an increasing em- 
phasis on the quantity of data collected and 
presented to the courts. But in contrast, ‘“‘The quali- 
ty of the information in terms of its relevance to the 
sentencing decision has seldom been questioned.” 
(Emphasis added) 

From another perspective, NCIA prepares reports 
in some state jurisdictions where public PSI’s are 
the exception rather than the rule. Therefore, from a 
practical perspective, the information available 
from a private report can be invaluable. 

The stated concern regarding the credibility of 
private PSI’s attempts to assuage a variety of au- 
diences: the defendants, the public, the law enforce- 
ment agencies, and later, ‘‘...other segments of the 
criminal justice community...’’ The ancillary argu- 
ment to credibility is accountability, precisely what 
the private PSI is working toward. Any responsible 
private report must address this issue in detail, for 
it must be accountable to the court, the client, the 
defense attorney, and the community at large. That 
is why we have developed and advanced concepts 
such as third party monitoring, “‘substitute victim”’ 
sanctions, full-time community service and a range 
of others. It is also why we attempt to identify and 
redress victims of crime as much as possible. The 
private PSI, being the ‘‘new kid on the block,” 
comes under much closer scrutiny by more parties 
than the public PSI. Mr. Kulis argues that the 
‘‘disclosure’”’ of the public PSI to both the pro- 
secutor and defense attorney ‘‘...thereby institu- 
tionally assures the credibility of the Federal 
presentence report since there is no veto power con- 
cerning disclosure.”’ (p. 13) As any practitioner in 
the Federal system is aware, this is not exacily so. 
In fact, the recommendation section of the Federal 
PSI, the section which demands the most accoun- 
tability, is not disclosed. The opposite is the case 
with the private report, where the recommendations 
and relevant rationale for them are subject to full 
disclosure. Any responsible private report, whether 
paid for by the attorney, client, or court, must de- 
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mand a higher standard as a result of its disclosure 
and exposure. 

Another issue raised is that of ‘‘cost 
effectiveness” of private reports, particularly as 
compared to public PSI’s. The differences are not so 
great that there can be any grandiose claims made 
on either side of this issue, other than to look at the 
quality and substance of individual reports and to 
insure that the court has as much information as 
possible to fulfill its difficult responsibility. Distur- 
bing to me, however, was the estimate that only 8 
hours are spent on the average Federal presentence 
report. According to the Administrative Office of the 
Courts, incarceration is recommended in 45% of 
the Federal PSI’s and according to Mr. Kulis, ac- 
cepted in 98% of these cases. To be reaching these 
conclusions so frequently, based upon an average 
5-6 field hours (leaving time for preparation), should 
be a major concern to all. To deprive a person of 
liberty, even one who has committed a crime, seems 
to me to demand a more exhaustive analysis than 5 
or 6 hours allows. 

Ultimately, the litmus test for private PSI’s is 
their outcome. This should not only be measured by 
whether or not the court accepted a specific recom- 
mendation, but also by the effect the process had on 
the system. The private PSI is creating a tension on 
the system, and in even the most vocal opponent’s 


position, raising the standards of the profession. 
Undoubtedly there are a lot of faults that need to be 
worked out. The charlatans in the private sector will 
be ferreted out, the same way those in the Federal 
system will be recognized if their work is substan- 
dard. These are not so much ethical issues as they 
are management issues. If the net result is competi- 
tion and subsequent improvement, then perhaps the 
time has come for more privately prepared PSI’s. As 
mentioned previously, we would hope that our ef- 
forts, and those of others who prepare private PSI’s 
would be judged by one standard alone—Quality. If 
our proposals to courts meet this standard, they will 
benefit the client as well as the criminal justice 
system. We in the private sector are willing to stand 
or fall on the merits of our product. We trust our 
fraternal peers in probation would do the same. 
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Recommended: No Recommendation 


By YONA COHN 


Department of Criminology, Bar Ilan University, Ramat-Gan, Israel 


The recommendation which the probation officer 
makes to the courts as to how to deal with the of- 
fender is widely considered to be an integral part of 
the presentence investigation report. Most legisla- 
tion requires such a recommendation. It is expected 
to operationalize the report and help the court in 
reaching its disposition in the case. 

The court is free to accept or reject the recommen- 
dation as it sees fit, but the fact is that there exists a 
high degree of agreement between these recommen- 
dations and court decisions—a situation which is 
likely to be interpreted as reflecting the influence 
the probation officer has on the court. Probation of- 
ficers, therefore, feel that they are making a major 
contribution to court decisionmaking. These con- 
siderations explain the considerable weight such 
recommendation~ carry in probation procedure, and 
in many departments the recommendation has to be 
approved by a senior officer or a supervisor. In some 
departments the supervisor makes the recommenda- 
tion. 

The fact that there is a high degree of agreement 
between these recommendations and court decisions 
is highly appreciated by the probation officer, and a 
rejection by the court is often seen as a failure. For 
this reason, the recommendation, in some cases, is 
not only the outcome of the presentence investiga- 
tion, but includes taking into consideration what the 
court may want the probation officer to recommend: 
“Empirical evidence tends to confirm the idea that 
the probation officer, being in close interaction with 
the judge, the legally sanctioned and socially high- 
esteemed decision maker in the court, adjusts his 
contribution to what he expects the judge’s role to 
be in a given case.’” 

The researcher who wants to prove such 
dependency of the probation officer on the court 
faces subjective and objective difficulties: subjec- 
tive, as the probation officer is reluctant to admit to 
it, and objective, since most of this adjustment to 
projected court expectations is done preconsciously, 


4Cohn, Yona. “The Social Worker in the Multi-Disciplinary Team.” Social Service 
Quarterly, Vol. XLV, #2, Autumn, 1971, page 40. 
? Smith, Harold E., Sarason, Erwin, G. & Sarason, Barbara R., Psychology: The 
. Frontiers of Behavior.New York: Harper & Row, 1979, page 133. _ 
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and is therefore hard to reach by the usual research 
methods. 

There is a price for such a high degree of accep- 
tance by the court. In those ‘‘dependency”’ recom- 
mendations there is a considerable amount of ‘‘court 
thinking,”’ more than the legislator would want. He 
could have required two judges to sit. It is ‘‘proba- 
tion officer thinking”’ that the legislator wants to be 
added to the decisionmaking team in the court. 

Paradoxically, not only do the ‘‘power poor’’ lean 
on the “powerful,” but the court, although to a 
much lesser extent, also leans on the probation of- 
ficer. We are not referring here to the relatively com- 
mon situation where the probation officer supplies 
the court with information which significantly 
changes the court’s conception of the offender. We 
are referring rather to situations in which the judge 
is not affected by such data, but where he states 
openly, or in disguise, “I am not convinced by what 
you report, but I know you and I trust you, and 
therefore I accept your recommendation.”’ Again, 
the legislator did not appoint two probation officers, 
one fully qualified and one partially qualified, to the 
court. The legislator wants to promote a direction in 
court decisions which is the result of the interaction 
of the two professionals involved. We want to reject 
the conception that ‘‘the probation officer is the ex- 
tension of the court’s eyes and ears.’”? All perception 
is interpretation, and the interpretations of the pro- 
bation officer are not only unavoidable, but are 
essential to a meaningful use of probation officers in 
the court system. 

We have developed elsewhere, in psychiatric set- 
tings, the notion that a similar process of adjust- 
ment and emerging dependency takes-place in the 
multidiagnostic team where the social worker, 
whose standing is somewhat lower than that of the 
other members, begins to think ‘“‘psychiatric”’ in 
order to be accepted, and even more apparent, 
begins to talk ‘‘psychiatric,”—and all this instead of 
developing his own professional tools.* 

The fact that the probation officer attaches a 
recommendation to the report promotes the 
possibility of a confrontation between the officer 
and the court, which can either accept the recom- 
mendation or reject it with the consequences we just 
mentioned. 
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Selective Reporting. In the course of the 
presentence investigation, the probation officer ob- 
tains data, the primary purpose of which is to lead 
the readers, that is the court and some of the court 
dignitaries, to the recommendation and to support 
it. We may distinguish between data which lead to 
one recommendation, and data leading to more than 
one, which can present a problem to the probation 
officer. He may have access to data which apparent- 
ly contradict the recommendation he intends to 
make. What should he do with this information? To 
include it in the report would confuse the court and 
jeopardize his efforts to have ‘‘his’’ recommendation 
accepted. On the other hand, to exclude it would 
mean outright misleading of the court. Sometimes 
he solves this problem by reporting the data, but 
minimizing its significance: He recommends that a 
boy remain in the community unsupervised by a 
probation officer—‘‘The boy did not attend school 
regularly, but this was in response to some tem- 
porary failure of the family to function, as the 
mother was hospitalized.’” He recommends that a 
youngster be supervised by a probation 
officer—‘‘The youngster was involved in some theft 
which was not reported to the police, connected with 
the activities of an ex-con, who in the meantime has 
been incarcarated, and is serving a 5-year sentence.”’ 
Sometimes the contradicting information is 


_ preconsciously overlooked by the probation officer. 


“Selective hearing represents another interactional 
practice, employed by clinicians in constructing 
documentation of a patient’s problematic 
condition.’’ 


Feedback. ‘If there is continuous feedback on the 
basis of some objective criterion of behavior, people 
will be motivated to attain better scores.’’> Many 
public service organizations, including the proba- 
tion service, lack suitable arrangements for ongoing 
feedback. They tend to be more concerned about 
their organizational stability, about their input in 
terms of resources and manpower, and about a 
secured and protected market for their services, 
than about their effectiveness.* The probation of- 
ficer whose major concern with regard to his recom- 
mendation is its acceptance by the court, rather 
than its correctness, strives for organizational 
enhancement rather than for social usefulness and 


‘ Pfohl, Stephan J., Predicting Dangerousness. Toronto: Lexington Books, 1978, 
page 152. 

° Katz & Kahn, The Social Psychology of Organizations. New York: John Wiley & 
Sons, Inc., 1966, page 421. 

® Blau, Peter M, “Bureaucracy and Social Change.” in: Oscar Grusky and George A. 


Miller (Eds.), The Sociology of Organizations,New York: The Free Press, 1970, pp. 
256-257. 


effectiveness. This would make feedback an under- 
taking of dubious value. 


Suggestions 


We suggest, therefore, abolishing the recommen- 
dation altogether, and replacing it with a few pro- 
gnostic statements. In these statements the proba- 
tion officer would refer to the anticipated conse- 
quences of the major judicial sanctions the court is 
considering for the disposition of the given case. For 
some courts, this would mean that only two alter- 
natives should be explored: incarceration, or com- 
munity release. For other courts, more alternatives 
would have to be evaluated: the effect of a fine, a 
probation order, institutionalization or imprison- 
ment. The probation officer would make these com- 
ments on the basis of his knowledge of the in- 
dividual offender, and on the expected effects that 
these sanctions would have on this particular per- 
son. It should not be a general statement on what a 
prison experience does to people, but rather a pro- 
gnostic statement on how this particular individual 
could be expected to interact with the other 
prisoners and staff of the wing of the prison where 
he might possibly serve his sentence if so ordered by 
the court. The probation officer would have to have 
up-to-date knowledge on conditions in this prison. 
He would draw on his experience with other in- 
vestigated persons whom he knows and who served 
in the same prison. If the offender had been im- 
prisoned previously, then this experience would also 
be used for making the prognosis. Intuition, as well 
as experience, could also play quite an important 
part in making such predictions. 

Probation officers may argue that they are unable 
to make such prognostic statements because of the 
uniqueness of each person involved and of the condi- 
tions in which he is living. However, making predic- 
tive statements is not an entirely new activity. A 
recommendation is also, in fact, a prognostic state- 
ment, the prediction being implied rather than open- 
ly expressed. 

The replacement of the recommendation by a few 
prognostic statements would hopefully eliminate 
some of the problems mentioned, or at least reduce 
some of their significance: 

Dependency. The probation officer would not be 
concerned about whether or not his recommendation 
is accepted by the court. There would be no recom- 
mendation. The judge would feel free of being 
directed by the probation officer and would make 
his decision in accordance with his perception of the 
role of judge. 
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Selective Reporting. There will be no need to hide 
data contradicting the recommendation. All rele- 
vant data would be used by the probation officer in 
order to substantiate the various prospective 
remarks. Generally speaking, there would be a need 
for more and more reliable information. 

Feedback. If the recommendation is judged by the 
probation officer for its correctness rather than for 
its acceptance by the court, the door would then be 
open to meaningful evaluation research. This 
research could be conducted either by the probation 
officer, by the administration of the probation ser- 
vice, or even by an independent researcher. The pur- 
pose of such research is to sharpen the probation of- 
ficer’s skill and to avoid the emergence of mental 
stereotypes as to the effect of the various court 
sanctions on the offender. Such stereotypes may be 
based on correct and reasonable considerations, but 
the generalizations and the oversimplification in 
their use makes them unproductive. Here are just a 
few examples of such statements: ‘‘The prison will 
provide the offender with the clear and solid limits 
that he needs to curb his aggressive impulses’’; ‘‘In 
order to protect the girl from her self-destructive 
sexual acting-out, she needs to be institutionalized”’; 
“The fatherless teenage delinquent boy is in need of 
a male probation officer to provide him with a male 
figure for identification.’’ Feedback procedures will 
help to prevent such sterotyped thinking, and open 
the probation field for constant individualization. 

Implementing the suggested changes, that is the 
substitution of the recommendation by prognostic 
statements, could be expected to meet with 


obstacles. We will list a few of the major difficulties: 

1. The probation service, or rather large sections 
of it, will question the correctness of our observa- 
tions and the conclusions drawn from them. 

2. Service organizations are reluctant to change, 
especially when the practice to be changed is of long 
standing.’ 

3. The changes, when implemented, would not ac- 
tually solve any particular problem of the probation 
officer; instead, it would hopefully improve the 
quality of the output. But it would also make any 
mistakes of the probation officer more conspicuous. 

4. The probation officer would give up a power 
position, since he would cease to direct the judge in 
his deliberations (that is, being the ‘‘little judge’’). 
That power position not only enhanced his personal 
status and that of the probation service in the court, 
but it also enabled him to protect the offenders he 
investigated and to whom he became attached in the 
course of the investigation from what he considered 
to be misjudgment by the court. 

Judges are human and make mistakes, but if the 
sentence seems to be too severe, the victim of this 
misjudgement may then appeal to a higher court. 
Such a problem should be beyond the scope of the 
probation officer. 

In conclusion, the changes proposed here are ex- 
pected to make the probation officer more indepen- 
dent of the court and to enhance his professional 
competence, so that he will be able to provide the 
court with more relevant and better substantiated 
information, thereby improving the quality of the 
court disposition. 


\ 
"Ibid. 


Benjamin Frank 
1902-1984 


The writer is one of the privileged handful of those 
who knew Ben Frank for nearly a half-century. For 
us, his death shortly after his 82nd birthday marked 
the end of a rich association with one we knew as a 
philosopher, scholar, teacher and corrections practi- 
tioner of unusual stature. 

Some ten lines of text in ‘Contributors to This 
Issue’ on the back cover of Federal Probation, 
September 1983, provide a quick summary of the 
bare facts of a distinguished career—a doctorate in 
psychology from New York University; 26 years in 
the Federal Prison Service, where he was recognized 
by long-time Director James V. Bennett as chair- 
man of the latter’s ‘Brain Trust’’; a principal ar- 
chitect of the Center for the Study of Crime, Delin- 
quency and Corrections of Southern Illinois Univer- 
sity; Professional Lecturer in the criminal justice 
program at Maryland University; Director, Com- 
mission on Correctional Manpower and Training, a 
unique project which he brought to a highly suc- 
cessful conclusion; Visiting Expert at the UN Far 
East and Asian Institute in Japan; Adjunct Pro- 
fessor, School of Justice, American University; 
author of Contemporary Corrections; iifetime 
member of and leader in several professional 
organizations; and Fellow of the American Associa- 
tion for the Advancement of Science. 

Omitted from the summary were his contribu- 
tions to Federal Probation over the history of that 
publication. One of the early editors, in association 
with Vic Evjen, he subsequently became a member 
of the magazine’s Advisory Committee, and since 
1947 was editor of its “Bookshelf in Review” 
department. He was one of the forces which made 
the magazine a unique professional journal. 

But the recital of these facts tells us too little 
about the man. Some insight into the quality and 
depth of his scholarship is suggested by the lead ar- 
ticle in Federal Probation, September 1983, which 
he called ‘Writing About Justice: An Essay 
Review.” Written when he was in his eighty second 
year, this piece holds up to the light the 
philosophical debates which will contribute to the 
shaping of correctional policy in this century. His 
book, Contemporary Corrections—A Concept in 
Search of Content published a decade ago remains a 
valuable anthology. Dr. Frank’s editorial commen- 
taries which introduce the essays of an outstanding 
roster of contributors as well as his own chapter en- 


titled ‘‘Crime, Law and Justice’’ give us clear in- 
sights into the clarity of his vision. 

These insights, however useful, still fail to give us 
the full measure of the man whom I knew best. My 
first encounter with him came in the summer of 
1937. I was then an intern in public administration 
at the Federal Reformatory at Chillicothe, Ohio. The 
grapevine had passed the word that one of the 
Washington ‘“‘earthshakers”’ was in the institution. 
It was not until the end of the working day that I 
came upon him in the Bachelor Officers’ Quarters. 
The diminutive, dark complexioned, youthful 
stranger, casually dressed in sport shirt and slacks ~ 
belied the “‘brass hat’’ label as did his invitation 
“‘Let’s go someplace and have a beer.’’ Some hours 
later I was back in my room reviewing an evening 
which I had spent with what was surely one of the 
brightest professionals I had yet met in the field. I 
had just finished one of the most penetrating oral 
examinations I had ever experienced. I had been 
baited and teased, challenged to debate, had laugh- 
ed at, myself and joked with a colleague. I had found 
a friend and the friendship was to last. 

Some months later, when I joined the staff of the 
Bureau of Prisons, I was to find that Ben enjoyed 
the confidence and respect of all of his colleagues. 
For me, he became a confidante, a counselor, a men- 
tor. One who was invariably constructive, critical 
and always available during periods of high impa- 
tience and frustration. His was a listening ear. He 
also had the capacity to bring youthful idealism face 
to face with reality as he would shrug his shoulders, 
grin and ask ‘‘Well, what do you expect?”’ 

Ben, though twice happily married, was 
childless—but he had a great love for children. Two 
in our household were to claim him as their Jewish 
Uncle who often understood them better than their 
parents. He also had a special concern for troubled 
adolescents and students in distress. As a counselor 
and advisor to the young he was unsurpassed, as 
many who have “made it” with his help freely 
testify. 

Ben was an intensely private person who was seen 
by some as hard to know. In part this was because 
he had little time for small talk and no patience for 
bigotry, or intolerance, or mediocrity. He spent his 
entire life expanding his horizons. He sought as 
companions persons who enjoyed the world of ideas, 
and who were fellow searchers who sought 


74 


understanding of the human condition. In his latter 

‘years he seized the opportunity to travel widely to 
broaden his understanding of history, art, music 
and drama. For him life was a moveable feast. 

His view of life was perhaps best expressed in a 
note which he sent me when I reached my 65th birth- 
day. It was a quotation from Tennyson’s Ulysses. 

Tho’ much is taken, much abides, and tho’ 


We are not now that strength which in old days 
Moved earth and heaven, that which we are, we are 
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One equal temper of heroic hearts, 

Made weak by time and fate, but strong in will 

To strive, to seek, to find, and not to yield. 
Thank you Ben for keeping the faith. 


H.G. Moeller, 

Deputy Director (retired) 
U.S. Bureau of Prisons and 
Professor Emeritus 

East Carolina University 
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RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 


Visiting Professor of Criminology, The Simon Fraser University, Burnaby, 
British Columbia 


THE RITES OF STAGNATION 


Lf repens PRISON reformers complain about prisons situated 
in rural settings, remote from the urban centers from which 
prisoners come, they must have in mind joints like the 
Washington State Penitentiary (hereinafter, the WSP) at Walla 
Walla. As far as possible from Seattle, Tacoma, and Olympia, 
but still in the same state, it is probably the worst located prison 
in the country. It is a 6-hour bus ride from Seattle, not easily 
reached by air, and not within easy walking distance from the 
pleasant town which reluctantly shares its name. It is the classic 
fortress prison which resists the demolition that reformers urge 
so vehemently. 

For years it has been an inescapable source of anxiety to a suc- 
cession of governors, legislators, and correctional officials in 
Olympia. Its early history was shaped by exceptional 
brutality—the harshness and cruelty that was the ugly under- 
side of the winning of the west. The creation of a bureaucracy of 
corrections stopped the most foul abuses but it was never able to 
install the quasi-professional prison management that became 
more or less standard in comparably prosperous states. For the 
student of public administration, the history of Walla Walla and 
the Washington Department of Institutions is a never-failing 
source of interest. There are data to be compiled, policy changes 
to be documented, administrative personalities to be analyzed, 
and conclusions to be drawn, argued, defended, and translated 
into penological principles. Of such stuff we build a social 
science—some of us, at least, hoping that reason will turn 
knowledge into amelioration. 

For the prisoners at Walla Walla the constant has been and 
still is the usual maximum security misery, modified by various 
coefficients of policy and managerial competence. Because these 
coefficients have been so remarkably various from year to year, 
the prison has had a lot of academic attention, including, among 
others, a modest monograph prepared by my colleague, Simon 
Dinitz and myself.' What I want to discuss here, though, is a 
mammoth study by another Ohio State University luminary, In- 
ez Cardozo-Freeman. It is a drenching immersion in the Walla 
Walla prison culture. Cardozo-Freeman is an anthropologist, 
primarily interested in the influence of language on the forma- 
tion of culture. I think she must have started the research with 
the modest aim of studying the reciprocal interactions of 
language and culture, rather than undertaking a full-scale an- 
thropological investigation of the prison society at Walla Walla. 
As she became an accepted temporary resident in this strange 


1 John P. Conrad and Simon Dinitz: The Prison Within A Prison: Discipline at the 
Impasse. Final Report of the Isolated Prisoner Seminar. Washington. The National In- 
stitute of Corrections, March 1978. 

? Inez Cardozo-Freeman, in collaboration with Eugene P. Delorme. The Joint: 
Language and Culture in a Maximum Security Prison. Springfield. Charles C. Thomas, 
1984. 


5 Quoted by Cardozo-Freeman, op. cit., p. 21, from John B. Carroll (Ed.), Language, 
Thought, and Reality: Selected Writings of Benjamin Lee Whorf. Cambridge, The MIT 
Press, 1956, p. 214. 

“ Quoted by Cardozo-Freeman, op. cit., p. 22, from “The Laying of the Note or You 
Can Cheet an Honest Man” in M. Estelle Smith, (Ed.) Studies in Linguistics. The 
Hague, Netherlands. Mouton, 1972, pp. 324-343. 


new world, her project expanded into this much wider scope, 
nothing less than an ethnographic survey of the entire prison.” 

With the prolific collaboration of Eugene Delorme, a Walla 
Walla prisoner then and later a student at the University of 
Washington, she accumulated a huge mass of taped interviews 
which tell us a great deal about the rites of stagnation at the 
Was? agton State Penitentiary. It’s not everything we need to 
knov. to understand this prison well enough to raise it from the 
misery of futility and needless oppression, but certainly enough 
to describe the present condition of the prisoners and to suggest 
cues for remedial action. 


Two LitTLE Worps 


Cardozo-Freeman starts the reader off with an item of non- 
criminological esoterica, the ‘‘Sapir-Whorf hypothesis,’’ propos- 
ed by two famous American anthropologists, Edward Sapir and 
Benjamin Lee Whorf. Their hypothesis holds that, 


“...We cut nature up, organize it into concepts, and 
ascribe significance as we do, largely because we are parties 
to an agreement to organize it in this way—an agreement 
that holds throughout our speech community, and is codified 
in the patterns of our language. The agreement is, of course, 
an implicit and unstated one, but its terms are absolutely 
obligatory, we cannot talk at all except by subscribing to the 
organization and classification of data which the agreement 
decrees.” 


David Maurer, a disciple of Whorf, and a student of criminal 
subcultures, noted that, 


“Criminal subcultures .seem to evolve about [their] 
specialized body of language, in fact, the more I observe the 
nature of criminal subcultures, the more I tend toward the 
opinion that they are, at least in several significant respects, 
language-generated.’”* 


As in so much social science, rigorous proof of an hypothesis of 
this kind is unlikely. It is, however, a foundation on which an an- 
thropologist can work, and Cardozo-Freeman went to work with 
a will. She reasoned that “if we wish to understand a culture, we 
must understand what the language of the culture means to the 
people who speak it—to know a person is to know how he thinks 
and how he interprets himself, his group, and his world in his 
particular societal and cultural context.” (p. 22) 

I suspect that this kind of knowing may increase in difficulty 
as language becomes more complex. The language used in a 
departmental staff meeting or in the minutes circulated to par- 
ticipants may not tell the observer as much as she needs to know 
to understand how each participant thinks and interprets 
himself and the surrounding staff. But the tape recordings of in- 
terviews with WSP prisoners, these men forced into a Procrus- 
tean environment, appear to provide some eloquent cues about 
thoughts, attitudes, and norms in a society that has been 
simplified by coercive demands of strict conformity. 

Cardozo-Freeman makes no bones about her partisan- 
ship—she’s on the side of the prisoners in hoping that her work 
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may alleviate some of their wretchedness. The partisanship 
shows at some crucial points. She is impressed with the direct- 
ness and honesty of convict language: ‘‘Conventional etiquette 
does not allow for certain awful truths to be dealt with directly 
and honestly, there is a strong tendency for people to describe 
certain uncomfortable aspects of reality in euphemistic terms. 
Prisoners. . . strip language down to its bare bones, revealing it 
in all its rawness.” (p. 28) 

No linguistic anthropologist I, but I doubt it. Anyone listening 
to convict talk will agree that it is raw. Throughout the 
transcriptions of Cardozo-Freeman’s tapes, two words 
predominate with ingeniously varied uses: fuck and shit. Fuck 
appears as an adjective, a noun, a verb, and in combination with 
various other words. It may be used as a term or endearment, a 
term of hostility, or a neutral ‘‘sawdust”’ word filling in the space 
between separate thoughts. Similarly shit makes its appearance 
as an adjective, a verb, or a noun, and is a sort of umbrella word 
used to refer to almost any object from narcotics to one’s world- 
ly possessions, e.g., ‘I had to get all my shit together.” It may 
even refer occasionally, though not often, to feces. 

Now this is all very raw and as the years go by it gets rather 
tiresome to hear. I will argue that these two little words are 
negative euphemisms, used to depreciate the value of whatever 
the prisoner may be talking about. Both friends and enemies 
may be addressed as ‘‘fuckers,” and both truth and lies may be 
so much “shit.” The necessary vocabulary in the prison culture 
consists of extremely few words, and some of them may be used 
for many purposes. Everything about the prisoner, his cell, his 
cell partners, his food, his bunk, his relationships, the guards 
who control him, and the oppressive physical plant of the 
penitentiary is of little worth. The negative euphemisms tell the 
listener how the prisoner feels about his condition at the bottom 
of the barrel. The repetitious monotony of the words used ex- 
press the deadly monotony of the daily routines. 

Cardozo-Freeman is good on the reasons for the persistence of 
these obscenities in the active vernacular. ‘Underground 
language” is a safety valve for the release of rage and frustra- 
tion: ‘Hurling abuse at guards is the only thing a man has left to 
protect his sense of manhood. If he does not defend it, he will 
despise himself.” (p. 26) “Anger, fear, and hatred are closely 
related and are all expressed in the prisoner’s language.”’ (p. 28) 

Sitting as a member of a prison disciplinary committee, I recall 
a bluff old captain telling a convict charged with addressing a 
guard with an obscenity that “we don’t pay correctional officers 
enough to make them take that kind of talk lying down.” It’s 
quite true that the untrained guard will find the incessant verbal 
abuse unsettling and eventually infuriating. But somehow one 
learns to tune it out, to accept those ugly and ordinarily unaccep- 
table words as the enraged expression of an enraging experience 
about which almost nothing can be done. 

Almost nothing but violent retaliation, ordinarily deflected 
from the guards and inflicted on each other—or the surcease to 
be had from drugs and pruno. Fuck the World becomes the mot- 
to of the despairing convict in the hopeless prison. Survival in 
WSP calls for “‘psychological toughness,” and that toughness is 
expressed in those literally meaningless three words, so 
ominously pregnant with hostility. Cardozo-Freeman goes on to 
observe that “paradoxically, psychological toughness for sur- 
vival in these dangerous waters cannot be adapted for survival 
in the mainstream waters of free society.’’ The usefulness of the 
Sapir-Whorf hypothesis is evident. The furious dialect of this 
subculture suggests a great deal about the damage that a prison 
will do if rage cannot be offset by opportunities, incentives, and 
intelligent concern. Turning loose a man whose mind is numbed 
by the Fuck the World ethic makes no sense. He will return with 
a trail of misery left behind him. 

That state of chronic rage is preventable. Cardozo-Freeman 
has little to say about the programs at WSP, although at her 


° Gresham Sykes. A Society of Captives: A Study of a Maximurn Security Prison.. 
Princeton. The Princeton University Press, 1958. 


side was Delorme, her faithful collaborator, and formerly a 
classically hopeless recidivist. Thirty-nine years old, a state- 
raised native American, a multiple recidivist, a sniffer of carbon 
tetrachloride, a fighter and sometimes a knife-carrier, he was the 
kind of prisoner from whom old hands at penology will expect 
nothing but trouble and certainly no change for the better. We 
are not told how he discovered the prison college program, what 
it took to keep him in classes until he knew he could hack it, or 
who offered him the help that diluted his rage. But in spite of his 
accumulated bad experience, in spite of the documented culture 
of hostility in which he had lived for so long, some combination 


of program and personality “‘worked” with Delorme. The chronic 


trouble that once characterized his behavior stopped. What was 
the train of events that led him from his career as a crafty 
hoodlum to an apprenticeship as an anthropologist? I hope that 
some day he will tell us, and I am sure that many of his readers 
will share that hope. 


Cons AND INMATES 


Meanwhile, attention must be given to the prisoners who have 
not shared in Delorme’s good luck. If we accept at face value 
Cardozo-Freeman’s interviews we learn that there have been ma- 
jor changes in the WSP culture during the last 10 or 15 years. 
The old time con, riveted to his code, proud of his stoical 
response to penal hardship, and skilled at making the best of his 
condition by ‘‘slipping and sliding,”’ this pillar of the prison com- _ 
munity is giving way to the inmate. This new breed of prisoner is 
a young man who is a product of the drug culture. He is not par- 
ticularly interested in the kinds of accommodations with the 
“bulls” that Sykes described in his somewhat too elegant 
sociological analysis of the prison community at the New Jersey 
state penitentiary back in the fifties.’ Some of them are “street 
people,” young men who have committed serious crimes but are 
in prison for the first time. One old-time convict remarked in an 
interview, “‘. . the younger convict thinks that the older convict 
is too mellow so he isn’t inclined to follow his lead. . . if he looks 
up to anyone, it is the violent prisoners who will become his 
model. About the only thing that he wants to learn from the 
older convict is the rules of the convict code and even that ends 
up being changed to fit every situation that comes up.” (p. 110) 

In this shift of demography of WSP the Sykesian “real man” 
survives but without the power to maintain the equilibrium that 
Sykes found at Trenton. In the parlance of WSP, the real man 
has been known as “good people” to prisoners and guards alike. 
He will ‘babysit’ vulnerable young ‘“‘fish,”’ newly arrived, 
scared, and uninformed of everything a prisoner needs * know 
about the place where he must live for many months into his 
future. Good people will intervene when helpless prisoners are 
being imposed on by violent predators. Some good people will 
take punitive action against predators. Cardozo-Freeman 
reports that there are ‘“‘killers’ who ‘had no patience with 
anybody who was causing problems in the population. We’d sit 
in committee meetings and we’d say, ‘let’s just bring him in for 
counsel,’ and they'd say, ‘Let’s just kill the sonovabitch.’”’ (p. 
117) “If we got people in prison that will rob other people, you 
tell these guys and they'll go to that guy and you know what’s 
gonna happen. the guy isn’t gonna get talked to... they break 
his hands with a hammer,. . . and next time he does it, they break 
his head with a hammer.”’ (p. 116). 

Much attention is given to the sexual relations between wolves 
and punks, and the familiar routines of rape and seduction are 
described in authentic details. The significance of the roles 
played by wolves, punks, queens, pitchers and catchers is cor- 
rectly assessed, though hardly with originality—all this 
pathology has been reviewed by others, and it is hardly possible 
to say anything new about it. The drive to acquire what little 
power and status a man can have in a prison leads some to “‘turn 
out’”’ a punk, and others to keep a stable of punks for profiteer- 
ing. For other men, the need for the warmth of intimate family 
relations in this harsh environment drives them into stable sex- 
ual ties with other prisoners with the same needs. 


NEWS OF THE FUTURE 77 


Cardozo-Freeman and Delorme lay out their typology, so dif- 
ferent from that of Sykes at Trenton, or Schrag, 30 years ago at 
Walla Walla,® with depressing conviction. Whether cons or in- 
mates, the prisoners at Walla Walla are a turbulent mass, no 
longer in the fairly stable equilibrium of the old-time prison. 
Whether anything can be done to bring about a return to stabili- 
ty remains to be seen. It should not be impossible. It will call for 
more resources and imagination than seem to be on hand at WSP 
today. 


LEARNING FROM THE MICROSCOPE 


What Cardozo-Freeman and Delorme have done is rather like 
taking slides of infected tissue and examining them under the 
microscope to identify the nature of the disease process. The 
next step is to announce the diagnosis and prescribe a cure. In 
the case of the WSP the disease has had a complicated course 
because of the varied and unsuccessful treatments to which the 
institution has been subjected by a succession of correctional of- 
ficials in Olympia. Dramatic shifts in policy have been ordained 
at the state capital, and a skeptical staff has struggled to carry 
them out, never with conviction of their value, and seldom with 
adequate preparation as to means and ends. All that is a com- 
plex history which cannot be fairly summarized in a column like 
this. Those who wish to know more about this unhappy history 
should consult Stastny and Tyrnauer’s Who Rules the 
Joint?—yet another item in the growing literature on Walla 
Walla.’ 

The handicaps faced by anyone trying to bring order to Waila 
Walla are considerable. The site is remote and the professional 
community is small. Experts are not readily brought in and 
seldom stay long enough to be of any continuing use. While a 
substantial number of prisoners are from minority 
groups—more than a quarter of the population in 1979, surely an 
even larger fraction now—there is no established minority com- 
munity in the region from which to recruit guards and other 
staff. These are familiar handicaps in many prison locales, but 
worse at WSP than anywhere else. 

Nevertheless, much more could be done with what is available. 
There is no need to make life worse for prisoners than it has to be 
within the necessities of incarceration. As Cardozo-Freeman 
describes the course of events that brings the new ‘‘fish”’ into the 
community, it begins with an interminable bus ride in a dirty 
vehicle, equipped with hard wooden seats, during which the 


® The usual citation for Schrag’s excellent typology of Walla Walla prisoners is his 
unpublished master’s thesis at the University of Washington: “Social Types in a 
Prison Community.” (1944) For those who do not have ready access to unpublished 
dissertations, I recommend his still instructive article, “Some Foundations for a 
Theory of Corrections,’’ in Donald R. Cressey (Ed.), The Prison: Studies in Institu- 
tional Organization and Change. New York. Holt, Rinehart and Winston, 1961, pp. 
309-357, but especially at pp. 346-350. 

T Space does not allow me to do justice to the impressive study of WSP by Charles 
Stastny and Gabrielle Tyrnauer, Who Rules the Joint? (Lexington, Massachusetts. 
D.C. Heath, (Lexington Books), 1982). Anyone interested in he future of incarceration 
in this country should include this volume on his or her reading list. 


“fish’’ are heavily chained. This absurd beginning is surely the 
result of unimaginative indifference—it is not the calculated 
meanness that one can find in other prison systems. Once arriv- 
ed at WSP, the “‘fish”’ is left to his own devices. The orientation 
period that is customary in a well-managed facility has not been 
provided for. Counseling of any meaningful sort has to be provid- 
ed by “‘baby-sitting good people.’’ Dope comes in rather freely, 
and knives are never in short supply. In the past, prisoners have 
been able to lay hands on the materials for the manufacture of 
lethal bombs. 

All these and many more manifestations of mismanagement 
are readily uncovered by Cardozo-Freeman and by Stastny and 
Tyrnauer, and most of them are matters of official record. At 
Olympia these defaults must have been known in a general way 
without anthropological guidance, but officials were busy plann- 
ing for a new system of prisons which would enable the state to 
demolish WSP—some day—and replace it with community bas- 
ed facilities. There does not seem to have been time to spare for 
bringing order out of the growing chaos at the other end of the 
state. The blackboard work of planning was for the long run, but, 
as John Maynard Keynes said in another context, “in the long 
run we are all dead.” 

Under the microscope Cardozo-Freeman has shown us an ugly 
picture that requires short run remedies—a short run that may 
last for a considerable time. Resources must be found for staff 
training, for vocational and educational programs aimed at less 
capable candidates than good people like Eugene Delorme, and 
for enough industry to keep as many people busy as can be in- 
duced to work rather than to scheme the destruction of other 
prisoners. Most of all, there has to be a realization that maintain- 
ing an adequate level of decency in any prison requires hard day- 
to-day mental and physical discipline on the part of the staff. 

In his preface, Simon Dinitz stresses the uniqueness of Walla 
Walla, and Cardozo-Freeman quotes him as saying that ‘“‘no 
other prison in the United States is quite like it.’’ I won’t argue 
the point, but there are many other prisons that are sufficiently 
close in their traditions of inept management, indifference to the 
quality of prison life, and faced with an increasingly volatile 
population crowded into obsolete cell-blocks so that there is 
much to worry about under a surface that only seems to be under 
control. The management of such systems have much more to 
learn from anthropologists than from systems analysts and 
quantitative criminologists. 
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MINNESOTA V. MuRPHY: EXERCISE BY PROBATIONERS 
OF PRIVILEGE AGAINST SELF-INCRIMINATION 


Last term the Supreme Court examined a question of con- 
siderable interest to probation officers: whether admissions of 
criminal conduct made by a probationer to his probation officer 
may be admitted into evidence in a subsequent criminal prosecu- 
tion. The case of Minnesota v. Murphy, 104 S.Ct. 1136 (1984), in- 
volved a probationer who had admitted, during a scheduled 
meeting with his probation officer, that he had committed a rape 
and murder. The probationer attempted to argue that this ad- 
mission should be excluded from evidence in the subsequent 
murder trial because the probation officer had failed to warn 
him, prior to questioning, of his privilege against self- 
incrimination. 

The Supreme Court rejected this argument and held that, 
since the defendant had failed to assert his Fifth Amendment 
privilege at the time he was questioned by his probation officer, 
the incriminating disclosures he made to her were not compelled 
incriminations. Accordingly, the state was entitled to use the in- 
formation against the defendant in a subsequent criminal pro- 
secution. 

The facts of the case are as follows. The defendant, Marshall 
Murphy, was originally placed on probation by the State of Min- 
nesota after pleading guilty to a charge of false imprisonment. 
Among the conditions of Murphy’s probation were that he par- 
ticipate in a treatment program for sexual offenders and that he 
be truthful with his probation officer ‘in all matters.’’ During 
the course of Murphy’s probation, a counselor from the treat- 
ment program informed Murphy’s probation officer that her 
client had admitted to a rape and murder committed 7 years 
earlier. The probation officer then asked Murphy to set up a 
meeting with her to discuss a treatment plan for the remainder 
of the probation period. At the meeting the probation officer told 
Murphy about the information she had received from the 
counselor at the treatment program. Murphy became angry 
because he felt that his confidences had been breached, and he 
stated that he “‘felt like calling a lawyer.”’ His probation officer 
replied that Murphy would have to deal with calling an attorney 
outside the office because her concern was the relationship bet- 
ween the crimes which Murphy had admitted and his need for 
further treatment. During the course of the conversation that 
ig Murphy admitted that he had committed the rape and 
murder. 

In analyzing the issue of the admissibility of Murphy’s confes- 
sion, the Supreme Court started with the premise that an in- 
dividual does not lose his Fifth Amendment privilege against 
self-incrimination simply by virtue of the fact that he has been 
convicted of a crime and is imprisioned or on probation. The 
privilege is available to a person not only in the context of a 
criminal trial in which he is a defendant, but “in any other pro- 
ceeding, civil or criminal, formal or informal, where the answers 


! The Supreme Court observed in a footnote, however, that a state (or presumably, a 
Federal court) may revoke a person's probation for failing to answer incriminating 
questions as long as it recognizes that the required answers may not be used in a 
criminal proceeding. The difficulty with this position for Federal probation officers is 
that it would require the advance agreement of the United States Attorney's Office (or 
possibly, the state prosecutor) that any incriminating information obtained in a par- 
ticular probation interview would not be used in a subsequent crimina! prosecution. A 
probation officer would presumably not be in a position to provide such assurances to a 
probationer on his own authority. 


might incriminate him in future criminal proceedings.’’ [Em- 
phasis added] Ordinarily, however, in order to take advantage 
of the privilege against self-incrimination, it is necessary that an 
individual actively assert it. Otherwise his statements will be 
viewed as voluntary and can in fact be used against him in a 
criminal prosecution. 

There are, of course, exceptions to this general rule. Interroga- 
tions conducted while a person is held “‘in custody”’ are con- 
sidered to be ‘inherently compelling,’’ and incriminating 
statements made during such interrogations may not be used as 
evidence in a criminal prosecution unless the suspect is first 
warned of his right to remain silent. Similarly, an exception is 
made for situations in which a penalty would result from the 
assertion of Fifth Amendment rights. If an individual would suf- 
fer some punishment for his refusal to answer incriminating 
questions, then the failure to assert the privilege against self- 
incrimination would be excused and any incriminating answers 
would be deemed compelled and inadmissible in a criminal pro- 
secution. 

The Supreme Court ruled, however, that neither of these ex- 
ceptions applied in the instant case. Murphy could not be con- 
sidered to be ‘“‘in custody’”’ while meeting with his probation of- 
ficer, and therefore he was not entitled to receive Miranda warn- 
ings. Neither the fact that the probation officer could compel 
Murphy’s attendance and truthful answers nor the fact that the 
probation officer consciously sought incriminating evidence 
were considered by the Court as sufficient reason to excuse Mur- 
phy’s failure to claim the privilege at the time of questioning. 
The Court also rejected the argument that Murphy was deterred 
from asserting his Fifth Amendment rights by a reasonably 
perceived threat of having his probation revoked. The conditions 
of probation proscribed only false statements. They did not 
preclude him from declining to answer questions which may in- 
criminate him in new criminal activity. In fact, it would be un- 
constitutional for a state to revoke a person’s probation for the 
legitimate exercise of his Fifth Amendment rights.’ Since Mur- 
phy could not have reasonably believed that his probation might 
be revoked if he claimed his Fifth Amendment privilege, his 
failure to assert the privilege in a timely manner would not be ex- 
cused. 

The opinion in Murphy may be helpful to Federal probation of- 
ficers in a number of situations. First, it makes clear that proba- 
tion officers are under no obligation to give Miranda warnings to 
probationers during the course of routine office visits, even when 
the officer intends to question the client about alleged criminal 
activity. The case also suggests that a probation officer may in- 
itiate revocation proceedings against a client who refuses to pro- 
vide requested information as long as the client fails affirmative- 
ly to claim his Fifth Amendment privilege. (Such privilege 
would, of course, only be available if the information being 
sought might implicate the probationer in a new criminal of- 
fense.) This result may be somewhat harsh from the perspective 
of the probationer, particularly if he does not realize that his pro- 
bation could not be revoked if he did invoke his right not to in- 
criminate himself. Therefore, a probation officer may wish to 
consider advising a probationer of his Fifth Amendment rights, 
even though formal warnings are clearly not required. Alter- 
natively, if a probation officer suspects that an honest answer to 
his question will yield information that could be used in a 
separate criminal prosecution, the probation officer may at- 
tempt to obtain, prior to questioning, a promise from the ap- 
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propriate prosecuting authority that it will refrain from using 
any incriminating responses in a criminal trial. With these 
assurances in hand, the probation officer would be able to insist 
on answers to his questions, on pain of revocation, notwithstand- 
ding their potential for incriminating the client in new criminal 
behavior, and he could properly turn over any information he did 
receive to the United States Attorney for use in a probation 
revocation proceeding. 


YCA SET-ASIDE PROVISION INTERPRETED 


Although the Comprehensive Crime Control Act of 1984 re- 
pealed the provisions of the Federal Youth Corrections Act 
effective October 12, 1984, YCA conviction set-aside provisions re- 
main applicable in cases of youths already sentenced under YCA.’ 
The provision in 18 U.S.C. §5021(b) providing for the 
automatic set-aside of a YCA conviction requires a district court 
to remove from the public domain all court records which docu- 
ment the existence of the conviction. So ruled the D.C. Circuit in 
United States v. Doe, 730 F.2d 1529 (D.C. Cir. 1984). In reaching 
this conclusion, the Court of Appeals relied upon the reasoning 
of a predecessor case, Doe v.:Webster, 606 F.2d 1226 (D.C. Cir. 
1979), which had held that the set-aside provision of the Youth 
Corrections Act precludes general public access to FBI “‘convic- 
tion records.” 

While finding that district court records of a YCA set-aside 
conviction should be sealed, the D.C. Circuit emphasized that 
such records should continue to be available to law enforcement 
personnel or court officers who have legitimate law enforcement 
or judicial administrative purposes for consulting the records. 
The Court also noted that nothing in the Youth Corrections Act 
would prevent a district court from exercising its equitable 
powers to allow limited access to court records of set-aside con- 
victions in situations where such access is legitimate and impor- 
tant to the interests of justice. For example, it may be ap- 
propriate to make available a prior YCA record when statements 
of a witness under oath in a YCA trial could be used to impeach 
the witness’ testimony in another trial. 

A second case construed the automatic set-aside provision in 
18 U.S.C. §5021(b) to authorize a district court to order the ex- 
punction not only of a youth offender’s conviction, but also of his 
arrest, and to instruct agents of the Government to remove from 
their files all records relating to both arrest and conviction. See 
United States v. Doe, 579 F.Supp. 1351 (N.D. Ill. 1984). In so 
holding, the United States District Court for the Northern 
District of Illinois expressly adopted the position of the district 
courts in United States v. Henderson, 482 F.Supp. 235 (D. N.J. 
1979), and United States v. Doe, 496 F.Supp. 650 (D.R.I. 1980). 
The Northern District of Illinois also followed the iead of these 
prior cases in authorizing the former youth offender to respond 


*The General Counsel's Office of the Administrative Office of the U.S. Courts has 
expressed the view that the Youth Corrections Act would still be available as a 
sentencing option for eligible defendants where the offense was committed prior to Oc- 
tober 12, 1984. 


in the negative to any questions about his arrest and conviction 
for the crime for which he had been placed on probation under 
the YCA, and in instructing Government agents to provide 
similar (negative) responses to such questions. 

It should be noted that, under the District Court’s opinion, 
records of the set-aside conviction may continue to be used for 
bona fide investigative purposes. Moreover, the Ninth Circuit 
recently ruled that an “‘expunged”’ YCA conviction may be re- 
tained for later use by another court. See United States v. Camp- 
bell, 724 F.2d 813 (9th Cir. 1984). In that case the consideration 
for sentencing purposes by a district court of a prior drug convic- 
tion under the YCA was deemed proper. (While the Campbell opi- 
nion does not explicitly so state, it appears that the prior convic- 
tion was used as a basis for imposing an enhanced penalty on 
= defendant upon his conviction for a subsequent drug 
offense.) 


PROBATION OFFICER LIABILITY 


A Federal probation officer who submits a parole violation 
report to the Parole Commission is not entitled to absolute 
(quasi-judicial) immunity in a subsequent -damage action 
brought by the parolee for the officer’s alleged constitutional 
violation. Such was the holding of the United States Court of 
Appeals for the Eighth Circuit in Ray v. Pickett, 734 F.2d 370 
(8th Cir. 1984). The Court’s ruling was based on its finding that 
the probation officer, in filing the report, is not performing an ad- 
judicatory function. His action merely triggers an inquiry by 
another probation officer that may or may not lead to an ad- 
ministrative revocation proceeding. Thus he is entitled only to 
qualified immunity (which will nevertheless protect him from 
liability if he can show that his conduct did not violate clearly 
established statutory or constitutional rights of which a 
reasonable person would have known. See Harlow v. Fitzgerald, 
457 U.S. 800 (1982)). 

In reaching its conclusion, the Eighth Circuit relied on the opin- 
nion in Galvan v. Garmon, 710 F.2d 214 (5th Cir. 1983). In that 
case a probation officer mistakenly believed a probationer had 
been arrested for driving while intoxicated and carrying a 
weapon. Based on this mistaken information, the officer moved 
to revoke the probationer’s probation, and an arrest warrant was 
issued by the court. In the subsequent civil rights action 
brought by the probationer, the court found that the probation 
officer was entitled only to qualified immunity. 

(N.B. These two opinions contrast with that of the Eastern 
District of Pennsylvania in Hall v. Schaeffer, 556 F.Supp. 539 
(E.D.Pa. 1983), wherein it was held that a probation officer who 
petitions the court for a probation violation warrant is perform- 
ing a discretionary duty and is therefore entitled to quasi- 
judicial immunity from damages in a civil rights action.) 
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CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“The Ethics of Selective Incapacitation: Observations on the 
Contemporary Debate,’ by Andrew von Hirsch (April 1984). In 
response to overcrowded prisons and a generally overburdened 
criminal justice system, selective incapacitation, as an approach 
to sentencing, grew from the general body of prediction research. 
In this paper, Andrew von Hirsch examines selective incapacita- 
tion and its impact on fairness and equity for offenders. 

The prima facie moral cbjections to predictive sentencing in- 
clude the concept of false positives (approximately 60 percent), 
and, more importantly, it condemns persons for choices not yet 
made. 

The article examines further the ‘“‘no conflict’? view which 
fosters the idea that selective incapacitation and desert criteria 
converge and overlap. Professor von Hirsch concludes that they 
do not overlap much due to three important reasons. First, there 
is a distinction between the two models in how criminal history is 
used. In the desert model, there is greater adherence to past con- 
victions, while in constructing a prediction index reliance is plac- 
ed on all available information. A second and perhaps more 
critical distinction between desert and predictive criteria con- 
cerns the weight given the prior criminal record. A final distinc- 
tion concerns what features of the prior criminal record are to be 
considered. 

Next, Professor von Hirsch examines the concept of prediction 
within desert limits and concludes that desert and prediction use 
different criteria and are in potential conflict. The tension bet- 
ween selective incapacitation and desert cannot be ignored. The 
use of selective incapacitation strategies in sentencing entails 
sacrifices of equity for offenders. 

The article concludes with several options for examination, the 
choice predicated on political and ethical judgments. No one is 
clever enough to create a ‘‘fair’’ method of picking and choosing 
among defendants convicted of similar criminal acts, and senten- 
cing them on the basis of the crimes they supposedly will com- 
mit. 


“Crime Seriousness and Criminal Intent,” by Leslie Sebba 
(April 1984). Leslie Sebba recommends in this article that we 
adopt a more precise index for measuring crime seriousness and 
argues for incorporating an offender component—criminal in- 
tent—as part of such an index. 

Research on the measurement of crime seriousness has 
generally defined ‘‘seriousness” exclusively in terms of the 
amount of harm actually inflicted, without consideration of the 
mental state or intentions of the perpetrator. The reasons are 
threefold. First, the mental element is perceived as having no 
relevance in that an index of crime is a measure of the harm in- 
flicted. Second, irrespective of the theoretical issues, the public 
does not ascribe differential seriousness according to the degree 
of intentionality and, third, various pragmatic arguments are of- 
fered for eliminating reference to the mental element in any 
crime index. 

In examining theoretical considerations, Leslie Sebba con- 
cludes that the absence of consideration of the mental state of 
the perpetrator on grounds of principle, on the basis of research 
findings, and for pragmatic reasons, are not convincing 
arguments. Society has a legitimate interest in measuring the 


amount of harm inflicted by crime, but a basic indicator of 
criminality must also take the mental element into account. 

Certainly, there are pragmatic considerations for constructing 
an index of crime which does not take into account the mental 
element, such as availability of data, simplicity of recording and 
comparability. However, such an index would not provide a 
meaningful guide to the true extent of recorded crime. In the 
final analysis, it may well be that we require two measures of 
crime seriousness. One would reflect the degree of harm or 
damage inflicted and the other would be a guide to the total 
harm caused. 


“Treatment and the Role of Classification: A Review of 
Basics,” by Ted Palmer (April 1984). In this article on treatment 
and the role of classification, Ted Palmer addresses the “nothing 
works’’ controversy by reviewing the purposes and alternative 
approaches to treatment within the criminal justice system. 

In examining goals and the nature of treatment, attention is 
given to the socially-centered goal of increased protection of 
society, and the offender-centered goal of treatment. It is sug- 
gested that the goal of increased public protection is not unique 
to treatment, but is shared by punishment and incapacitation. 
Strategies focus on factors that have generated or maintained 
the individual’s illegal behavior, and factors that help offset or 
eliminate the preceding factors. Specifically, treatment usually 
tries to reach its socially-centered and offender-centered goals by 
focusing on factors designed to effect future behavior and ad- 
justment. 

The effectiveness of positive treatment programs in reducing 
illegal behavior is discussed, and major factors underlying the 
“nothing works’’ versus ‘‘something works’’ controversy are 
outlined. Current areas of disagreement and agreement between 
treatment skeptics and treatment prevonents are then sum- 
marized. 

Next, attention is given to the concept of classification for 
treatment. Simply, classification is a way of organizing and sum- 
marizing differences and similarities of individuals so that im- 
plications for treatment become clear. 

In conclusion, this article focuses on the concept that ‘‘treat- 
ment’”’ has not been a failure and that the goals of reducing 
recidivism and bringing about improvement in the attitudes, 
values, and behavior of offenders have been achieved. Four final 
points regarding the future of treatment. First, treatment need 
not be wedded to a ‘‘medical”’ model; second, treatment need not 
be linked to indeterminate sentencing; third, correctional treat- 
ment need not demean its participants; and finally, by building 
on its past successes and by discarding its failures, treatment 
can be increasingly accepted as one more legitimate option for 
society. 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CzaJKOSKI 


“Symposium on Current Death Penalty Issues,” Meltsner, M. 
and Wolfgang, M.E. (Eds.) (Fall 1983). This Journal, not infre- 
quently, contains a symposium on a major legal or criminological 
topic. Usually, the symposia are done on a large scale, and this 
one, on the death penalty, is no exception. The dozen articles 
which comprise the symposium are presented by both legal 
scholars and by social scientists. Among the death penalty 
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issues covered are: deterrent effect, racial bias, psychiatric ex- 
aminations in capital cases, volunteering for execution, ar- 
bitrariness, judicial processing, and utilitarian justification. 
There are many pages of empirical data for those who may like to 
see numbers and charts decorating an argument; there are 
numerous citations of court cases for the legal-minded; and, for 
those with a philosophical bent, there is an article, by. Hugo 
Adam Bedau, analyzing Bentham’s utilitarian critique of the 
death penalty. 

It is difficult for any symposium of this type not to come 
across as something like a smorgasbord. With over 450 pages in- 
volved, the reader is certainly offered a large repast of ideas. The 
reader will find it difficult to reign the arguments into unam- 
biguous directions. Fortunately, the symposium includes, as a 
thirteenth article, an excellent summary by Richard Lempert en- 
titled ‘‘Capital Punishment in the 80’s: Reflections on the Sym- 
posium.”’ 

If one can possibly be new to the death penalty controversy, 
this symposium would serve handsomely in bringing one up to 
speed. All angles may not be touched, but there is reasonable 
comprehensiveness for the most current and popular thinking. 

The death penalty is one of those criminological controversies 
where a clearly neutral perspective is very hard to find (abortion 
is another one). Although fairly meticulous in following stan- 
dards of scholarship, the symposium authors, as a whole, do not 
bring about an equally balanced product in terms of pros and 
cons. This is not a severe criticism given the level selected for 
dealing with the issue, wherein empirical approaches tend to 
outweigh ideological and philosophical ones. Still, there is the 
vague feeling of a concerted movement critical of the death 
penalty. 

The lawyer-contributors to the symposium show that the 
courts have resolved the basic Eighth Amendment issue in that 
the death penalty does not in itself constitute cruel and unusual 
punishment. Thus, what remains, for the courts at least, is a con- 
cern for how persons are selected for capital punishment. Ar- 
bitrariness and the necessary process to overcome it are what 
receive the bulk of legal attention. This focus has been greatly 
influenced by the issue of racism. Much of the reported research 
documenting the arbitrariness feature of death penalty im- 
plementation has been expressed in terms of racial discrimina- 
tion. Although, conceivable, there are other dimensions to ar- 
bitrary implementation (indeed, some slight attention is being 
given to the sex factor and to place differentials such as urban 
vs. rural), race provides the main pivot for studies demonstrating 
arbitrariness. Whether religion, sex, age, ethnic origin, political 
position, etc. will ever emerge on the same level as race in regard 
to this question is problematical and obviously dependent on 
how sociopolitical forces interplay in the future. For now, with 
the Eighth Amendment challenge laid aside and with racial 
discriminaticn as the chief surrogate for arbitrariness, the thrust 
is less in the nature of a fundamental moral dilemma than in the 
nature of process reform. Since Furman v. Georgia, there is little 
evidence of any significant success in formulating judicial pro- 
cedures which can make the imposition of the death penalty fall 
well within constitutional bounds of arbitrariness. Fears of 
“open floodgates’ regarding executions have not been realized 
and only a trickle of executions have occurred recently, with 
some of them being rather bizarre. The question of what con- 
stitutes a rationally selective process for assigning individuals 
to capital punishment is still being debated in the legislatures 
and in the courts. Meanwhile, the number of people on death 
row, already well past 1,000, grows incessantly. 

To those unqualifiedly and vehemently opposed to the death 
penalty, the present emphasis on reforming the selection process 
is most frustrating. Even to those whose prime worry is racial 
discrimination, the reform (rather than abolition) effort has 
brought little comfort in light of the studies reported in this sym- 
posium. 

Proponents of the death penalty, who justify it on the basis of 
deterrence, will not find support from the social science research 


described here. Like other studies which have gone before, the 
studies reported in the symposium indicate that the death penal- 
ty is ineffective as a deterrent. Indeed, there is some indication 
of an induced rise in violent crime because of the so-called 
brutalization effect of capital punishment. Although the social 
science research on the question of the deterrent effect of the 
death penalty has been fairly consistent in terms of negative fin- 
dings, there seems little likelihood of public policy being 
substantially affected. Social science research is notoriously in- 
conclusive and, additionally, some argue that the death penalty 
system has not had a real chance to work considering the very 
limited number of executions in recent years and the long delays 
involved. Despite the existence of the legal threat of it, capital 
punishment has neither been swift nor sure and, as the relentless 
build-up of numbers on death row attests, it has seldom been 
practiced. 

In general, a death penalty proponent will not find the sym- 
posium a very useful handbook for his or her position. On the 
other hand, a death penalty opponent is likely to be discouraged 
by the lack of practical impact of the things discussed. Sheer 
ideological conflict receives comparatively little scrutiny in the 
symposium. The lack of precise ethical analysis or dialectical ex- 
amination further skews the balance of what is presented. A 
substantial amount of unevenness is inevitable in an enterprise 
like this but, in this case, the outcome is nonetheless forceful and 
worth absorbing. 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“Les attitudes des Canadians vis-a-vis de la police,” by Yves 
Brillon (April 1984). A study by the International Centre for 
Comparative Criminology at the University of Montreal in- 
dicates that most Canadians (70 percent) are satisfied with the 
police. About 20 to 30 percent, however, know nothing about the 
police involvement in public information programs, leisure ac- 
tivities for youth, prevention of crime, or family intervention 
programs in cases of domestic disturbance. Those who are not 
satisfied with police forces are frequently from Quebec, French- 
speaking, young, tenants, persons who are insecure, and have 
been victims of crime. They are reticent to give police more 
power, however. About two-thirds of those poiled believe that 
police powers in investigation and interrogation are adequate. 
Many people would like to have some powers reduced, such as re- 
quiring citizens on the street to identify themselves at any time 
and to question people about their activities. About two-thirds 
would remove or reduce powers of electronic eavesdropping, 
opening mail, and having access to personal files. The degree of 
satisfaction is related to various levels of understanding of reali- 
ty, with higher satisfaction among those with a global assess- 
ment of police work. The tolerance of certain investigation pro- 
cedures is a reflection of a particular view of the world and even 
of ideological parameters. 


“Natives and Criminal Justice Policy: The Case of Native 
Policing,” by Curt Taylor Griffiths and J. Colin Yerbury (April 
1984). There has been increasing concern in recent years about 
the overrepresentation of natives in the Canadian criminal 
justice system. During the last decade, the Federal Government 
has attempted to improve native-police relations by increasing 
involvement of natives in the delivery of justice services to their 
communities. One of the means was the use of Option 3b, which 
provides for the recruitment and deployment of natives as 
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Special Constables by the provincial police. A number of dif- 
ficulties have hindered this approach, including the police view 
of natives as lazy and drunkards. The high rate of arrests among 
natives and the ongoing hostility between natives and police 
result in difficulties in selecting Special Constables from among 
the natives and the RCMP (Royal Canadian Mounted Police) 
were reluctant to respond to their calls. A report by the Cana- 
dian Correctional Association, Indians and the Law, in 1967, 
recommended that a single police force, assisted by special con- 
stables, should be charged with policing Indian reserves. A 
Federal Task Force in 1973 issued a report, Policing on 
Reserves, suggested three options, (1) band council policing, 
under which the constables would enforce statutes relating to 
minor offenses, (2) municipal policing, under which the con- 
stables would enforce laws as in a municipality or purchase 
police services from an existing force adjacent to the reserve, 
and (3) provide policing by the province in the Indian reserves. 
The operation of the Native Special Constable Program en- 
counters (1) conflict between the constables and the communities 
they police, (2) failure of the RCMP to define the role of the con- 
stables, (3) the organizational position of the Special Constable 
as subordinate to and in an adjunct position to RCMP making 
their role confusing, and (4) lack of native input into the Pro- 
gram. There is a wide diversity in Canada’s natives, with approx- 
imately 573 Indian bands on 2,242 parcels of reserve land. Social 
control approaches are mixed. The problems of the Special Con- 
stable Program must be addressed meaningfully. Otherwise, fur- 
ther policy initiatives may serve only to compound, rather than 
to remedy, the difficulties experienced by natives in the Cana- 
dian criminal justice system. 


“Selected Criminal Justice and Socio-Demographic Data on 
Native Women,” by Carol Pitcher LaPrairie (April 1984). Native 
people are over-represented in the criminal justice system, but 
the over-representation of women is even greater than their male 
counterparts. The Ontario Native Women’s Association and the 
Native Council of Canada have expressed concern and have join- 
ed in research concerning Native women in the criminal justice 
system. Specific reports of Native women offenders are con- 
spicuous by their absence from the criminological literature, but 
the general findings are that they are conspicuously over- 
represented in the courts and the institutions. A 1982 study 
shows that 37 percent of Native women interviewed in the in- 
stitutions were 20 years of age or younger, 18 percent were 
under 13 when arrested, 40 percent had been arrested 15 or more 
times, and 55 percent had been incarcerated before. Native 
women were incarcerated more for violent crimes than non- 
violent crimes. Alcohol played a greater role in Native women’s 
offenses than for Native men’s offenses. Data on employment, 
marital status, causes of death by poisoning or violence, and 
suicide rates reveal Native women to be in the most disadvan- 
tageous position of all groups in Canada. A major commitment 
by government agencies and Native organizations will be 
necessary to understand and address the needs of Native women 
in Canada. 


“Wife Battering: A Well-kept Secret,’’ by Carole Anne Burris 
and Peter Jaffe (April 1984). Violence directed against women in 
their own homes has been identified in the last decade as having 
reached epidemic proportions. Researchers have estimated that 
between 10 and 50 percent of all women who live with a male 
partner will be assaulted at least once during the relationship. In 
one study, only one in 35 battered women who went to emergen- 
cy for treatment was identified as a victim of family violence, but 
the suspicion was that abuse was much greater and they were ac- 
tually treated as battered, but not so reported. A questionaire 
was sent to 178 physicians, 66 psychologists, 99 social workers, 
48 psychiatrists, and 138 clergy in London, Ontario, asking 
about the numbers of victims and assailants they had seen in 
1981. Of the 108 responses, the lowest rate of return was from 
physicians and the highest was from social workers. A startling 


result was the extremely small percentage of physicians who 
identified family violence as the cause of some of the women pa- 
tients’ physical injuries. Even the lowest percentage of 
estimates of the extent of wife assault in the general public (10 
percent) was far greater than the percentage of the physicians’ 
identification (0.3 percent). It is evident that wife-battering is a 
problem that is not being fully explored by the professionals to 
whom victims turn for help. Abused women are toc embarrassed 
to discuss a problem that has been traditionally viewed as a 
private matter. There is need for more public education on the 
importance of identifying family violence cases and for develop- 
ing effective intervention strategies. 


“Official Reaction to Juvenile Theft: Comparisons Across Pro- 
vinces,” by Jim Hackler and Wasanti Parajape (April 1984). The 
increase in the age limit for juveniles to 18 under the new Young 
Offenders Act has caused concern in some provinces, such as On- 
tario, where the limit is 16. Statistics from juvenile courts have 
been released systematically, with age limits designated, but 
this change may result in statistics depicting the official reaction 
to delinquency, rather than how the provincial juvenile justice 
system really responds to delinquency. Comparing Ontario, 
Saskatchewan, and Alberta (age limit 16) would show that Alber- 
ta has twice as many delinquents on probation as Ontario and 
Saskatchewan, with still a smaller number of more serious delin- 
quents in court and fewer on probation. Comparing Quebec with 
Manitoba (age limit 18) shows Manitoba with more females and 
between two and four times more petty thefts than Quebec. 
Comparing the Maritimes with British Columbia (age limit 17) 
shows confusing patterns in the Maritimes but less delinquency, 
or more permissive handling in the Maritimes. It must be noted 
that the Youth Protection Act went into effect in Quebec in 
1979, which had the effect of referring juveniles to a Director of 
Child Protection to decide whether the juvenile court should be 
involved in each case. Further research is needed in the juvenile 
justice system, but it would not lead to conclusions and clear 
recommendations. Rather, it would be a continual process which 
constantly offers new ideas and different alternatives. 


“Differential Treatment of Young Offenders: A Review of the 
Conceptual Level Matching Model,” by Marge Reitsma-Street 
(April 1984). For more than a decade, proponents of rehabilita- 
tion of offenders have been contesting the “nothing works”’ ap- 
proach on the basis that (1) many programs have not been im- 
plemented sufficiently to have been given a fair test, (2) there are 
programs that have been implemented, evaluated, and 
demonstrated positive results, and (3) specific programs have 
differential effects on different offender subgroups and modes of 
intervention. Three examples of the third group of specific pro- 
grams are (a) the Behavior Problem Categories (BPC) derived 
from the American Psychiatric Association’s DSM-III 
(Diagnostic and Statistical Manual of Mental Disorders), (b) 
multivariant procedures used to classify adult male offenders in 
American Federal institutions by the Minnesota Multiphasic 
Personality Inventory, and (c) the Interpersonal Maturity Level 
(I-Level) for juvenile offenders. The subject of this paper is a 
fourth type of specific program, the Conceptual Level Matching 
Model (CLMM), originally formulated in 1961 by Harvey, Hunt, 
and Schroeder. The Conceptual Level (CL) is a continuum of con- 
ceptualized complexity, interpersonal maturity, and self-other 
understanding. A “Stage-A” person is cognitively concrete and 
egocentric. A ‘‘Stage-B’’ person is intermediate in cognitive com- 
plexity and norm-oriented. A ‘‘Stage-C” person is cognitively 
complex and interpersonally mature. This classification system 
combines a comprehensive theoretical base with relatively effi- 
cient measurement procedures and intuitively reasonable in- 
tervention practices for small or large groups of youth. The in- 
corporation of CLMM as an organizing basis for classifying 
youth and service in programs is really best done in the context 
of ongoing research which, when combined with one of the other 
three specific program approaches discussed earlier, might help 
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answer the question, ‘‘What works for whom under which condi- 
tions?” 


‘Juvenile Diversion: An Issues Perspective from the Atlantic 
Provinces,” by Daniel O’Brien (April 1984). Considerable atten- 
tion has been directed toward reforming the juvenile justice 
system in Canada. The passage of the Young Offenders Act has 
marked the end of this process and the beginning of a new era. 
This paper addresses Section 4 of the Act, which deals with 
“Alternative Measures,” defined in Section 2(1) as “‘measures 
other than judicial proceedings under this Act used to deal with 
young persons alleged to have committed an offense.”’ The 
issues relate to the offender, the victim, the community, and the 
personnel concerned. While diversion is worthy and the use of 
four projects from the Atlantic region offers a good context for 
this discussion, more intensive research is necessary. In the 
words of Nejelski in 1976, ‘‘Unless diversion is adequately tested 
and verified, it may be merely a placebo that helps the system 
struggle through another decade.’’ The development of volun- 
tary administrative and regulatory standards may promise pro- 
gress. Of particular interest in the Young Offenders Act are the 
provisions for encouraging provinces to implement diversion 
programs on a system-wide basis. 


THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Reviewed by Harry W. SCHLOETTER 


“Borstal Boys after 25 years,” by T.C.N. Gibbens (January 
1984). The reader may be interested in knowing that Professor 
Gibbens, formerly professor emeritus of Forensic Psychiatry in 
the University of London, died on October 27, 1983, after a long 
and distinguished academic career. 

In this concise article, Professor Gibbens reevaluates the 
results of a 1963 study of 200 Borstal boys. Their subsequent 
convictions have now been followed for 25 years, and this pre- 
sent study reports the results. The author knew many of the sub- 
jects personally and reminisced about many of their unique 
features. These boys were generally born between 1932 and 
1938, and in many cases suffered through the disruption of 
evacuation in wartime. Many were also candidates for military 
conscription, and in fact a goodly number went straight into the 
army after Borstal where they were taught to drive and repair 
motor vehicles, or to cook for the army. Upon discharge they had 
a trade, and an acceptable record. Conversely, some could not ad- 
just to military life and committed new offenses by going absent 
without leave. 

The first of a series of explanatory graphs illuminates the 
number of years, after conviction, when first reconvicted. It is 
recognized that a very high proportion of reconvictions occur in 
the first 2 or 3 years. This is supported by the data gathered by 
Professor Gibbens. Additional tables relate to the numbers 
reconvicted, the longest single prison sentence, and the frequen- 
cy of offenses other than against property. Two major areas 
were also studied: aggressive offenses and motoring offenders. 
Dr. Gibbens cites the importance of getting married and the in- 
crease in social stability. A second clinical impression was that 
“stable dullards” (IQ - 68-75) did particulary well, especially in 
the army. 


' Schall v. Martin, 52 United States Law Week 4681 (1984). 


“An Observational Study of Shoplifting,” by Abigail Buckle 
and David P. Farrington (January 1984). The primary goal of this 
study was to develop an observational methodology suitable for 
investigating the nature and incidence of shoplifting. It is ob- 
vious that direct, systematic observation of offending is dif- 
ficult, but the authors believe that researchers should make 
more of an effort to utilize this method. In this study, a small 
department store was selected. The goal was to randomly 
observe at least 500 people entering the store, which was located 
on one of the main shopping streets of a city in the Southeast of 
England. The city was not a tourist center, and the store’s 
customers were drawn from the immediate area. They were also 
described as being primarily white, British, and loca! in origin 
and were generally believed to be members of the lower-middle or 
working classes. The study took place during 3 weeks in August 
1981. The major areas studied were: number followed, percen- 
tage shoplifting, average amount bought, value of goods stolen 
as percentage of value of goods taken out of the store, average 
time in store (in minutes), number of items stolen, and value of 
items stolen. 

Some findings made by the observation team are of interest. 
Shoplifting was most frequent among those estimated to be ag- 
ed 55 and over. None of the 24 thought to be juveniles took 
anything. Only 9 of the 503 customers followed took at least one 
item without paying for it. 

Undoubtedly there are problems in generalizing from a small 
sample when a relatively infrequent event is being studied. 
Nevertheless, the results of this research agree with those 
reported earlier in the literature. These studies show that bet- 
ween one and two percent of customers entering a store shoplift 
and that men are proportionately twice as likely to shoplift as 
women. 

In conclusion, the authors feel that the observational method 
could be utilized with other kinds of crimes which do not require 
permission (because they occur on the street). An obvious exam- 
ple is exceeding the speed limit. Both writers urge criminologists 
to develop a methodology for observation of crime. 


ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by CANDACE McCoy 


Lately, when social scientists or corrections professionals 
delve into law reviews and law-related periodicals, they come 
away with the impression that the only corrections topic lawyers 
care about is sentencing. Although prison reform and offender 
treatment continue to be important subjects, the criminologists’ 
especially heated debate about new sentencing philosophies is 
equally fervent in the law. 

Undoubtedly a whole new spate of commentary will be en- 
couraged by the latest Supreme Court pronouncement on selec- 
tive incapacitation. In Schall v. Martin,' the Court upheld a New 
York statute that authorized pretrial detention of juveniles iden- 
tified by the trial court as likely to commit more crimes while on 
bail. Although many critics of selective incapacitation contend 
that predicting future dangerousness is quite difficult, and that 
it is therefore inappropriate to base correctional policy on the 
device, the court held that since a defendant has the right to con- 
test the finding of future dangerousness at the bail hearing, due 
process requirements were therefore satisfied. Opponents of 
selective incapacitation fear that this case will spark a trend, and 
that predictions of dangerousness will someday be used not only 
in adult pretrial decisions but in sentencing as well. 
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Law review casenotes on this decision will be hot off the 


- presses in the next few months, but Federal Probation readers 


may want to review background literature before criticizing the 
decision and the line of caselaw it is likely to engender. From the 
clinical practitioner comes an interesting short piece in the 
Bulletin of the American Academy of Psychiatry and the Law.* 
Researchers conducted a study examining how many people who 
were predicted dangerous under the usual legally sanctioned 
criteria (criminal record, seriousness of the offense, age, sex, etc.) 
actually did indeed recidivate. This has become a subject of in- 
tense concern, because those subjects who are “false positives”’ 
in any prediction scheme—who will be incarcerated because of 
their supposed dangerousness but who would not really have 
engaged in more dangerous acts—may have suffered a grave in- 
justice. 

The researchers concluded that, with one exception, the usual 
variables were poor predictors of future dangerousness. Prior 
criminal history was found to be the only consistently reliable 
predictor. Furthermore, clinical opinions based on prolonged 
observation fared better in predicting dangerousness than did a 
simple assessment based on demographic variables in an of- 
fender’s casefile—but even then, there would have been many 
false positives had the subjects been incarcerated. The authors 
cite J. Monahan, The Clinical Prediction of Violent Behavior,’ as 
a useful background text. 

In contrast, Marcia and Jan Chaiken of the Rand Corporation 
have been pioneers in developing the selective incapacitation 
prediction factors. They explain these variables and defend the 
framework for prediction in the latest issue of Crime and Delin- 
quency.‘ The special research issue also includes a piece by An- 
drew von Hirsch‘ claiming that selective incapacitation is an in- 
ferior approach because it does not account for the offender’s 
moral blameworthiness. 

Another sentencing subject of lively comment in the law 
reviews is less theoretical. Restitution as a criminal punishment 
is employed more often in courthouses across the nation, pro- 
bably as a spinoff of the victimology movement. While there is 
little theoretical puzzle in the idea that a criminal should com- 
pensate his victim for damage caused, the practice of restitution 
raises some thorny legal issues. The most difficult is that com- 
pensation is usually considered to be a civil remedy, either in tort 
or in contract, and is therefore subject to fairly demanding stan- 
dards of proof of actual damages suffered. Criminal restitution, 
on.the other hand, is part of a sentencing package, and therefore 
would be assessed only on comparatively scanty, unchallenged 
evidence of the victim’s loss, which is gathered by the probation 
officer preparing the presentence report. ak 

“Three recent law review pieces have addressed this problem, 
and along the way have provided a summary of the history of 
restitution, its modern purposes and uses, and suggestions for 
improving its administration. The first piece is a simple student 
note offering an explanation of restitution and a smug statement 
to the effect that assessing the amount and type of restitution 
will easily be accomplished by judges informed by the 
presentence report and any “informal hearing’ deemed 
necessary.® The second, a Yale Law Journal’ note, addresses the 


2 C.D. Webster et.al., “The Reliability and Validity of Dangerous Behavior Predic- 
tions,” 12 Bulletin of the American Academy of Psychiatry and the Law (i984), 
available from the Academy at 1211 Cathedral St., Baltimore, Md. 21201. 

3 Monahan, J. The Clinical Prediction of Violent Behavior. Beverly Hills: Sage 
Publications, 1981. 

“ Chaiken, Marcia R. and Jan M. Chaiken, “Offender Types and Public Policy,” 
30(2) Crime and Delinquency, 1984, 195-226. 

5 von Hirsch, Andrew, “The Ethics of Selective Incapacitation: Observations on the 
Contemporary Debate,” 30(2) Crime and Delinquency, 1984, 175-194. 

® Note: “Victim Restitution in the Criminal Process: A Procedural Analysis,” 97 
Harvard Law Review, 931, Feb. 1984. 

7 Fletcher, Lawrence P., “Restitution in the Criminal Process: Procedures for Fix- 
ing the Offender’s Liability,” 93 Yale Law Journal 505 1984. ; 

® Posner, Amy K., “Victim Impact Statements and Restitution: Making the 
Punishment Fit the Victim,” 50 Brooklyn Law Review 301 Winter, 1984. 

® Victim Restitution, note 6 supra at 935. 


problem of assessing liability while still offering the defendant a 
meaningful opportunity to offer and contest evidence about 
damage caused and his ability to repay. The third piece*® also 
criticizes the procedure whereby restitution is ordered as part of 
a sentence, but the criticism springs from a concern not for the 
defendant's due process rights but rather for the victim’s needs. 
The student author claims that the usual restitution procedure, 
as part of sentencing, is inadequate because probation officers 
preparing presentence reports and prosecutors urging the court 
to assess restitution are not usually vigorous in demanding full 
restitution. Rather than arguing for expansion of the opportuhi- 
ty to delve into questions of monetary liability at the sentencing 
stage, the student author recommends that restitution be 
assessed against all defendants by a separate court order, much 
like a civil lien. 

Several victims’ rights advocates prefer this civil lien ap- 
proach, probably because they believe that victims would 
receive more money if there were a completely separate stage of 
court proceedings devoted exclusively to compensation. The 
Harvard student author questions this accepted wisdom, argu- 
ing that “the assertion that restitution is inappropriate as a 
criminal sentence is unconvincing because it relies on too rigid a 
dichotomy between criminal and civil law.”* Because the 
criminal law is concerned with social interests, it can account for 
victims’ needs by careful utilization of existing procedures. Fur- 
ther, the author says, expanding the sentencing stage of the 
criminal process to include restitutive concerns also serves the 
defendant, by using compensation “‘as a corrective device” and 
as satisfaction of “symbolic’’ retribution for the community. 
Both the Harvard and Yale pieces analyze how maximum com- 
pensatory benefits and adequate due process consideration can 
be achieved within the traditional criminal sentencing structure. 

A doctrinal approach is simply to apply caselaw on “how much 
process is due”’ to the problem of victim compensation. By balan- 
cing the interests at stake and the probability of inviting error 
into the decisionmaking, caselaw has graded procedural 
frameworks in terms of how stringent due process requirements 
must be. The Harvard author concludes that the due process 
standards currently prevailing at sentencing are adequate— pro- 
vided the defendant receives full disclosure of the presentence 
report’s contents and may challenge them in a hearing. Though 
such a hearing should be a right under due process reasoning, it 
would be informal, before a judge but not a jury. (Since this hear- 
ing is part of t he usual sentencing process, it would not absorb 
many extra court resources like the civil lien hearing would, 
which is an advantage from an efficiency standpoint.) Further, 
since this is a sentencing hearing and not an adjudication of guilt 
or even an assessment of civil liability, the author opines that 
formal rules of evidence need not apply. 

Lawrence Fletcher develops a middle ground between the in- 
formal sentencing model and the civil lien model in his Yale Law 
Journal piece. He recommends that restitution be assessed as 
part of sentencing, but that the procedures for reviewing it be 
strict. Under this model, a defendant would be formally notified 
of his potential restitution liability even before he pleads guilty 
(surely a rational response to the principles of due process in a 
system where the majority of criminal convictions are achieved 
by plea negotiation and settlement!). A hearing on restitution 
would be necessary at the sentencing stage, but in order to pro- 
tect the victim’s interests there would be a requirement that the 
court articulate reasons for denying restitution if the defendant 
proves that he should not provide it. 

Clearly, the trend is toward more exacting scrutiny of restitu- 
tion orders, which is probably commendable both from the defen- 
dants’ and from the victims’ viewpoints. However, for the proba- 
tion officer there may be one problem. In presentence investiga- 
tion, more attention must be given to developing evidence of vic- 
tim loss and defendant’s ability to pay, because an officer will 
probably be asked to articulate these factors more thoroughly in 
court. This will be more burdensome from a resources stand- 

point—it will take more staff time and court time—but from a 
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service standpoint it is an opportunity for probation officers to 
expand their contacts with victims, offenders, and the court 
system. 

The effect of restitution on the wider community cannot be 
measured easily, but most commentators and criminal justice 
professionals assume that public trust and respect for the 
criminal justice process will be encouraged by using restitution 
more widely. In fact, an indication of how strong the restitutive 
rationale has become is that legal writers are applying compen- 
satory reasoning to all varieties of crime. An interesting twist is 
found in the most recent Criminal Law Bulletin,° where Pro- 
fessor Frank Merritt reviews circuit court decisions on how to 
assess restitution against corporations. A corporate offender 
convicted of contract bid-rigging, for example, could be ordered 
to pay restitution to the community where it does business. The 
result is community service programs, much like the mandatory 
community service often required of individual offenders. 

If we have reached the point of speculating about how to 
achieve restitution from corporations, the restitutive ideal has 
certainly reached full power in the legal literature! 


THE AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. Smitu, M.D. 


“Twenty-first Century Orthopsychiatry: Extragalactic to 
Submolecular Concerns,” by Chester M. Pierce, M.D. (July 1984). 
In this presidential address to the 1984 Annual Meeting of the 
American Orthopsychiatric Association, Dr. Pierce traces the 


'° Merritt, Frank S., “Community Restitution: An Alternative Disposition for Cor- 
porate Offenders,” 20 Criminal Law Bulletin. 355, 1984. 


history of this organization. He observes that the term “‘orthop- 
sychiatry” can be interpreted to mean “‘correcting or straighten- 
ing of that without which life cannot exist.” He sees the goals of 
the association as being the promotion of interdisciplinary 
cooperation, the discovery of more effective methods of preven- 
ting mental illness, and working toward the amelioration of the 
social problems of our times. 

In these terms Dr. Pierce sees the association as operating 
under a broad definition of health with concerns for life styles 
and environment. Some priority concerns include the quality of 
life for children, the preservation of civil liberty of all, and the 
amelioration of social conflict. 

Dr. Pierce predicts that the future efforts of the association 
will continue to be directed toward helping people ‘everywhere 
to live longer and live better.” In this context, he highlights 
three general areas which he believes will need more attention in 
the years to come. First, he suggests that we must begin to give 
more thought to the possible consequences of our increasingly 
successful efforts to predict, modify, and even control climate. 
Specifically, he suggests that we need to begin to think about 
ways of resolving heightened human conflicts which are likely to 
result from this boon. Secondly, Dr. Pierce points to the need to 
look at religion as a vehicle for the promotion of global citizen- 
ship. He observes that religion has always been important in the 
promotion of well-being and in the treatment of mental illness, 
and that it might play an even more important role in the years 
ahead. Finally, Dr. Pierce points to the need to better digest, cor- 
relate and disseminate accumlating knowledge across 
disciplinary and national lines so that information systems can 
be linked in the most productive manner. 

In closing, Dr. Pierce observes that our problems are beyond 
national boundaries and political ideologies. He states that we 
must seek global solutions to our problems and he charges the 
association to continue its efforts to stimulate international in- 
terest in seeking solutions to a variety of conditions which he 
feels “‘tyrannize the human spirit.” 
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Your Bookshelf on Review 


EDITED By BENJAMIN FRANK, PH. D. 


Community Treatment of 
Status Offenders: Revisited ‘ 


Community Treatment of Juvenile Offenders: The 
DSO Experiments. By Solomon Kobrin and 
Malcolm W. Klein. Beverly Hills, Calif: Sage 
Publications, Inc., 1983 Pp. 322. $29.95 
(Hardcover). 


Social policies usually receive considerable public scrutiny 
when they are proposed. However, all too often this attention 
ceases shortly after the policy is implemented. Such is not the 
case with elements of the Juvenile Justice and Delinquency 
Prevention Act of 1974, since Solomon Kobrin and Malcolm W. 
Klein present a comprehensive study on the impact of the 
deinstitutionalization of status offenders in their book Com- 
munity Treatment of Juvenile Offenders: The DSO Experiments. 
This study describes the inception and growth of the Federally- 
funded project which encouraged the deinstitutionalization of 
status offenders. It attempts to assess the general effects of 
deinstitutionalization and its specific impact on delinquency con- 
trol. To accomplish this, an evaluation team conducted a detailed 
review of this project which was replicated at eight sites. This 
book reports in depth their efforts and findings. 

The authors present their material in a thorough and well- 
organized manner. They begin with a discussion of the evolution 
of the 1974 legislative mandate and provide a description of the 
population (status offenders) in terms of their characteristics 
and offense patterns. Furthermore, an overview of the eight pro- 
gram sites evaluated, focusing on their differences, gives the 
reader a feeling for the basis of the team’s findings. 

Evaluating the effectiveness of a project such as this is at best 
a very difficult task. In the DSO experiments, as noted by the 
authors, several factors impeded the evaluation effort. First, 
there was confusion about the definition of ‘‘status offender,”’ 
resulting in varying interpretations at the different program 
levels. Additionally, the DSO project was the first to be im- 
plemented under the 1974 Act. Therefore, the program and 
evaluation staffs had to reconcile many political and pragmatic 
issues. Another problem confronting the evaluators was the 
absence of a conceptual framework for the program which would 
lend itself to testing and outcome analysis. The impact of these 
shortcomings is succinctly summarized and discussed by Kobrin 
and Klein. 

Does the deinstitutionalization of status offenders work? Is it 
an effective delinquency prevention technique? The authors 
report that the findings are mixed. For example, two of the 
positive results of the program’s implementation were the 
development of alternative youth services networks, and the in- 
creased receptivity of criminal justice personnel to deinstitu- 
tionalization objectives. On the other hand, the consequences of 
“creaming”’ and “‘net-widening,” a result of deinstitutionaliza- 
tion, as the authors appropriately point out, can hardly be con- 
sidered a benefit. 

The evaluation team found that while secure placement of 
status offenders was reduced during the program period, 
recidivism rates were not reduced despite all the emphasis on 
diversion and prevention activities. In analyzing these findings 
Kobrin and Klein question the basic integrity of the DSO pro- 
grams and its outcomes. Here, as throughout the book, their 
competence is reflected in their ability to — yet objective- 
ly report the evaluation findings. 
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Kobrin and Klein have made a worthwhile contribution to the 
body of knowledge in the area of juvenile justice. Their work is 
thorough, comprehensive and well-documented. Much to the 
credit of these two authors, this book, while technical in nature 
{evaluative research), is very readable. Both professionals and 
researchers in the field, as well as students of juvenile and 
criminal justice, should find this text interesting and infor- 
‘mative. Additionally, its value to policymakers in juvenile 
justice and related social problem areas is self-evident. 

State University of New York RoGER B. MCNALLY 

at Brockport DIANE Dwyer — MCNALLY 


Indeterminate Criminology 


Rethinking Crime and Deviance Theory: The 
Emergence of a Structuring Tradition. By Francis 
T. Cuilen. Totowa, New Jersey: Rowman & 
Allanheld, 1983. Pp. 190. $27.50. 


Although Dr. Cullen’s book will not bridge the persistent gap 
between practitioner and theorist, it merits careful attention as 
an attempt to incorporate the structural circumstances of de- 
viant action into deviance theory. 

The central argument is that criminologists have frequently 
confused motivations to become deviant with the causes of 
specific deviant behavior. Over-emphasis upon motivations has 
been accompanied by the neglect of structural conditions that 
regulate the deviant’s choice of norm-violating behavior. Dr. 
Cullen seeks a correction to this imbalance by identifying a 
“structuring perspective”’ which addresses the circumstances in- 
fluencing the selection of specific deviations. 

In pursuit of his purposes, Dr. Cullen engages in a reappraisal 
of existing literature which he contends largely assumes a deter- 
minate relationship between motivation and actual rule- 
breaking. A structuring perspective would argue that this rela- 
tionship is indeterminate and would demonstrate that a deviant 
motivation may result in different types of norm violation. The 
author concedes that some criminological scholarship testifies to 
an emergent structuring perspective and he cites the il- 
legitimate means theory of Richard Cloward. Dr. Cullen also ad- 
mits that the theories principally concerned with motivation 
contain latent structuring ideas. Chapters are devoted to these 
ideas in the work of Durkheim, the Chicago School, Merton and 
Parsons, and the diverse group of theories described here as revi- 
sionist, namely labeling, control and conflict theories. 

The significance of a structural perspective for research 
methodology is somewhat briefly stated, but theorists and 
methodologists alike will find provocative insights in this book. 
Dr. Cullen makes important observations about the relationship 
between stress and deviant behavior, and his analysis of the con- 
tribution of Talcott Parsons to deviance theory is compelling. 

Among questions that could be raised are three major 
criticisms. Dr. Cullen insists that an adequate theory of the 
origins of deviant behavior must address both the conditions of 
motivation and the conditions which account for the specific de- 

viant response. Nowhere in his theory is there a place for reflec- 
ting upon why the behavior should be defined as deviant in the 
first place. In other words Dr. Cullen’s theorizing does not em- 
brace the normative systems, legal, ethical, religious or political 
which define the behavior. Criminologists do not have to be con- 
flict or labeling theorists to recognize that their theory construc- 
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tion is incomplete if they do not engage in commerce with 
jurisprudence, political science and economics. 

Second, although their concern with deviance was limited, 
there are scholars whose theoretical predilections demand a 
hearing in these debates. In this context, Simmel’s theory of 
form and Weber’s approach to meaning would seem to qualify 
for consideration. 

Finally, there is in Dr. Cullen’s work an apparent lack of 
theoretical self-consciousness which suggests that he has yet to 
confront fully the complexities of identifying the formal re- 
quirements of a scientific theory of deviance. He uncritically 
utilizes the overworked concept of “‘paradigm’’ without consider- 
ing its implications for a sociology of deviance theorizing, and 
his notion of indeterminancy is clouded by his failure to be less 
than explicit about causality. 


Fordham University PETER L. SIssons 


The Biography of an Institution 


The McNeil Century: The Life and Times of an 
Island Prison. By Paul W. Keve. Chicago: Nelson- 
Hall, 1984. Pp. 331. $26.95. 


The McNeil Century resulted from a project funded by the Na- 
tional Institute of Corrections. All materials available from all 
libraries, offices, the Historical Society, and elsewhere in the 
State of Washington; and the records in the Attorney General’s 
office and elsewhere in Washington, D.C., were reviewed. All 
past wardens of McNeil Island still living were interviewed. 
These data were put together to provide an historical analysis of 
the first Federal prison and its social, economic, and cultural sur- 
roundings. A brief summary was presented by the author as an 
article in the September 1983 issue of Federal Probation. 

The analysis begins 14,000 years ago when the glacier carved 
out Puget Sound, leaving the northern part sheer cliffs and deep 
water, but not reaching the southern part, leaving it sandy, 
shallow, and difficult to navigate. All the names given to the 
area came from captains of ships and other administrative per- 
sonnel of the Hudson’s Bay Company. McNeil Island was a 
small island about 2 miles wide and 3 miles long just across a 
shallow 3 mile strait from Steilacoom, a small town about a 
dozen miles southwest of Tacoma. The 27-acre plot donated by 
Jay Smith for the penitentiary was the poorest part of a poor 
island where the ground was unstable for construction and did 
not have the fertility needed for agriculture. Nevertheless, the 
Washington Territory decided on the third attempt to build a 
penitentiary there. The first building had an astonishing omis- 
sion, since there had been no provision for auxiliary services, in- 
cluding kitchen and dining facilities, so a wooden addition was 
built on the concrete 42-cell building. There was no ‘‘warden,” 
but the facility was administered by the U.S. Marshal Service. 
The contract for building had been let in 1871, but the first 
prisoners did not arrive until May 29, 1875. Problems began im- 
mediately because of the vast distance between McNeil Island 
and the Attorney General’s office in Washington, D.C., and the 
complete lack of understanding in Washinton, D.C., of the situa- 
tion and conditions in the remote penitentiary in the frontier 
wilderness. McNeil Island did not even have a budget for its first 
34 years. 

The ‘“‘three-prison act’’ of 1891 authorized the construction of 
penitentiaries at Atlanta, which opened in 1902, and Leaven- 
worth, which opened in 1906, to join McNeil Island as a 
“system.” The first Superintendent of Prisons, first mentioned 
in 1901, was L.V. LaDow, but he did not visit McNeil Island un- 
til 1903 and he questioned many of the practices that had 
developed, including its operation under a U.S. marshal. It was 
still remote and isolated, not treated like Atlanta or Leaven- 
worth. It must be noted that there were always Federal 
prisoners, but they had been contracted out to state or local 
facilities. The Federal Government was now attempting to 
develop its own prison system. 


Lack of strong central control and the persistence of entrench- 
ed political basis for selection and supervision of management 
personnel eventually caused Congress to create the Bureau of 
Prisons in 1930. Under this system, the program at McNeil 
Island improved rapidly and significantly. Eventually, it 
became known for its excellence. The cost of the prison, however, 
remained too high. There was no direct transportation to McNeil 
Island. Geography still isolated the prison and the salt air in- 
creased maintenance needs and costs. The closing of the peniten- 
tiary was inevitable. In 1979, the penitentiary’s status had 
changed to that of a prison camp. It should be remembered that 
when Washington became a state in 1889, the Federal Govern- 
ment had offered the new state ownership of McNeil Island, but 
the State of Washington refused it. In 1981, Washington ac- 
cepted it. Industrial shops and other activities were moved to 
other institutions. The last Federai prisoners left McNeil Island 
on March 2, 1981, and it was formally turned over to the State of 
Washington on July 1, 1981. 

The historical analysis of McNeil Island and its penitentiary 
was presented within the political, economic and social currents 
and swells of the developing times. Management and operational 
problems always resulted from the long distance between 
McNeil Island and Washington, D.C., coupled with obvious lack 
of understanding in the Attorney General’s office in the Nation’s ~ 
capital of the function and needs of the remote penitentiary. The 
social interaction within the isolated island community was most 
intriguing. The McNeil Century is a meticulously detailed ac- 
count of the metamorphosis of a penitentiary developed in the 
remote wilderness of the frontier that grew into one of the best in 
the history of corrections. Exceptionally well written, it would 
provide the reader with a well-balanced knowledge of the civiliz- 
ed world’s reaching out for the pioneering development of a 
social institution which, in this case, happened to be a peniten- 
tiary. It could have been any social institution and been equally 
revealing. The fact that it was a penitentiary provides additional 
knowledge of special interest to persons who work in corrections. 

Florida State University at Tallahassee VERNON Fox 


Criminal Justice as Part of Community 


Criminal Justice: A Community Relations 
Approach. By Charles P. McDowell. Cincinnati: 


Pilgrimage, 1984. Pp. 473. $18.95. 


Charles P. McDowell prefaces his introductory text declaring 
that the final improvement in criminal justice study: “. . .is to 
relate criminal justice to the community of which it is a part. 
This is an inescapable objective, for criminal justice does not ex- 
ist nor can it operate apart from the community: it is organic to 
it.”’ This reviewer fully agrees with those assumptions about 
criminal justice and also views the academic objective as com- 
pelling. Consequently, he finished this book with justifiable 
disappointment. 

McDowell began his introduction with a number of the themes 
appropriate to consideration of criminal justice as a part of com- 
munity. He understands that communities are dynamic, diverse, 
and fragmented. He understands there are other control systems 
operating in and on communities. He understands that while 
criminal justice may be a system of control, it is not a controlled 
system. And he stresses the institutional as well as the in- 
strumental aspects of criminal justice. While it may be hard to 
justify a new introductory text, the prospect of elaborating 
these themes in relation to criminal justice probably justified the 
attempt in this case. Criminal justice has too long been 
presented, particularly to undergraduates, as a coherent and 
unitary system instrumental to the safety and even the improve- 
ment of society. Greater attention to criminal justice as a 
melange of organizations competing with themselves and other 
institutions within the political economic ecology of community 
is one useful way of challenging the simplistic and idealistic view 
of the criminal justice system. 
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Unfortunately, McDowell fails to accomplish the tasks he has 
set for himself, as difficult as those might have been. The prin- 
cipal flaws involve the failure to develop the very themes which, 
if elaborated, could have made this book a welcome difference. 
Three examples of this failure may suffice. One, while the preface 
warns that ‘each community is at least somewhat different” 
from any other, McDowell does not provide continuing, 
systematic attention to the dimensions on which difference is im- 
portant nor to the consequences those differences have. The first 
chapter describes five dimensions of community. But we are not 
told why these, rather than other variables, hold the greatest 
potential relative to criminal justice policy and operation, nor do 
they play a significant role in subsequent chapters. Two, an ex- 
tremely useful distinction is made between public organizations 
as instruments and as institutions. But over the course of the 
book this distinction becomes a tedious non-explanation for the 
gap between expressed organizational goals and measured or 
perceived performance. This reviewer would have preferred at 
least some attention to the questions of whether public organiza- 
tions as societal utilities are really to be preferred to their perfor- 
mance as institutions and to how organizationai relationships 
with political and economic environments creates a press toward 
the delivery of institutionalized rather than rational (or goal- 
directed) performance. Three, McDowell appears to violate his 
own theoretical framework by declaring, in conclusion, that ‘‘all 
major community processes must work together in harmony. . . 
and must be more willing to support one another and to work 
with the criminal justice system.’’ The book ends, in other 
words, with the same anthropomorphizing of community pro- 
cesses and the same normative prescriptions that the beginning 
student is subject to in other texts. 

The final product is no better or worse, but not very different, 
than its competitors. McDowell has a fluid, readable style and is 
particularly effective in making police work and problems come 
alive. From the courts onward, he relies disconcertingly on other 
basic texts for his references. The Pilgrimage production has 
numerous errors, including transposed pages. 


Albeny, New York Davin E. DUFFEE 


Sociology and Law 
in the Study of Delinquency 


Introduction to Juvenile Delinquency: Youth and 
the Law. By James T. Carey and Patrick D. 
McAnany. Englewood Cliffs, N.J.: Prentice-Hall, 
Inc., 1984. Pp. 405. $23.95. 


A cursory examination of the 15-chapter Table of Contents 
found in this book does little to distinguish it from any number 
of other respectable but relatively standard delinquency text- 
books. Nor is there anything about that portion of the book’s 
titlk—-Youth And The Law—that particularly suggests this 
might be an unusual text, although I am sure there was an intent 
to convey otherwise. However, upon closer examination it was 
surprising to find that this book does have a unique thrust to it 
that most delinquency texts at the introductory level delimit. 
That is, a law and society orientation. This was brought about 
through the collaboration of the two authors whose perspective 
on delinquency comes from different fields of intellectual in- 
terest, one sociology, the other law. And the stated intent of 
these authors was to forge a coherent synthesis reflecting the 
dual interests both disciplines have in America’s problems with 
delinquency. 

For the most part, I believe the authors are successful in their 
efforts generally consistent with an introductory level text. The 
book is well balanced in its coverage of the field, i.e., the scope of 
juvenile delinquency, its invention and historical development, 
major theoretical explanations, empirical studies and the 
various components of the justice system. Chapter Three “The 


Law and Delinquency” serves as the most distinguishing exam- 
ple of this book’s orienting feature and is the main point of 
departure for its law and society emphasis. Criminai law, 
juvenile court law, legal policy and precedent are considered here 
relative to the implications and impact these have on youths in 
trouble, their families, the justice system and the public. 

However, on a less upbeat note this important grounding third 
chapter leaves something to be desired. It seems a bit advanced 
in its discussion of the law and legal issues. That is, it may be 
more than average students in their first encounter with the 
study of delinquency can readily assimilate. Parts of the chapter 
are written in a style that tends to assume these most likely 
readers have more prior knowledge and understanding about 
matters of the law than may be the case. This same tendency 
also appears in a latter chapter dealing with ‘‘The Determinates 
of Legal Discretion’’ exercised by police. Added to this is the 
distraction created by the laudable but poorly executed attempt 
to avoid sexist language in this chapter. 

Aside from the problems just mentioned, the remainder of the 
text quite clearly and neatly provides a critical and commen- 
dable integrative look at causal explanations, the processing of 
juveniles through the various components of the justice system, 
prevention and control efforts, legal issues and their policy im- 
plications. The infusion of a law and legal issues perspective into 
topics where such matters are generally ignored or lightly touch- 
ed on in other texts is judiciously accomplished in this book. 
This serves to sensitize or further heighten the reader’s 
awareness about the reality and role legal factors play in and im- 
pinge on the study of this phenomenon as well as our 
multifaceted attempts to deal with delinquency. 

This is a publication well worth considering, should one be 
looking for a book that has much more to say about the role of 
law in society as it pertains to delinquent behavior than is 
typical of most introductory delinquency texts. 

California State University, DONALD B. LINDSEY 

San Bernardino 


Reports Received 


The White Paper on Crime and Bulletin of Criminological 
Research. Research and Training Institute, Ministry of Justice, 
Tokyo, Japan, 1983, Pp. 160 and pp. 61. The White Paper on 
crime focuses on crime trends and the activities of treatment of 
offenders during 1982. It contains comprehensive statistical 
summaries on penal code offenses, juvenile delinquency, drug of- 
fenses, corrections. The Research Bulletin contains reports of 
research sponsored by the Institute which focus on this issue on 
a wide range of studies related to drug abuse, female criminality, 
and mentally disordered offenders. 


Current Swedish Legislation on Narcotic and Psychotropic 
Substances. The National Swedish Council for Crime Prevention, 
Stockholm, Sweden, Report No. 11, February 1984, Pp. 29. This 
document makes available a complete summary of legislation 
covering the definition and control of narcotics in Swedish law. 
The areas covered include Penal Law on Narcotics, Penalties for 
Smuggling, Narcotic Ordinances related to manufacture and 
trade in narcotics, and, finally, a section on the law for the care of 
alcholics and drug abusers. 


Women in Prison. The Prison Journal, 311 S. Juniper Street, 
Philadelphia, Pa. 19107, Spring-Summer Issue, 1984, Pp. 135. 
This is the second issue of the journal devoted entirely to explor- 
ing the spectrum of problems of the woman in prison. The ar- 
ticles cover a wide range from ‘“‘The Cold Prison as a Microcosm 
of Integrated Society’’ to “Issues and Challenges Facing 
Women’s Prisons in the 1980’s.”’ 

International Seminars on Contemporary Problems in the Fair 
Administration of Criminal Justice. United Nations Asia and 
Far East Institute, Fuchu, Tokyo, Japan. The three documents 
published this year by UAFEI are Resource Materials No. 22, 
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December 1982; Resource Materials No. 23, April 1982; and 
Resource Materials No. 24, December 1983. Each volume con- 
tains full reprints of experts’ papers, participants’ papers, and a 
report of the seminar. 


Books Received 


The New Short-Term Therapies for Children. By Lawrence E. 
Shapiro, Ph. D. Englewood Cliffs, NJ. Prentice-Hall, Inc., 1984. 
Pp. 180. $7.95. 


The Pursuit of Criminal Justice: Essays From the Chicago 
Center. Edited by Gordon Hawkins and Franklin E. Zimring. 
Chicago & London. The University of Chicago Press, 1984. Pp. 
358. $30.00. 

Stimulating the Exceptional Child. By Chris Kiernan, Rita 
Jordon, & Chris Saunders. Additional material by Stephen 
Haussmann, University of Georgia. Englewood Cliffs, NJ. 
Prentice-Hall, Inc., revised 1984. Pp. 311. $8.95. 

Introduction to Corrections. By Vernon Fox. Englewood Cliffs, 
NJ. Prentice-Hall, Inc., 1985. Pp. 493. $24.95. 

Crime Free. By Michael Castleman. New York, NY. Simon & 
Schuster, 1984. Pp. 239. $16.95. 


Marked to Die. By Michael Brown. New York, NY. Simon & 
Schuster, 1984. Pp. 331. $16.95. 


Probation and Justice: Reconsideration of Mission. Edited by 
Patrick D. McAnany, Doug Thomson, and David Fogel. Cam- 
bridge, MA. Oelgeschlager, Gunn & Hain, Inc., 1984. Pp. 411. 
$30.00. 


Justice, Privacy, and Crime Control. By Jay S. Albanese, 
Ph.D. Lanham, MD., New York, NY, and London. University 
Press of America, 1984. Pp. 59. $6.75. 


Surviving in Corrections: A Guide for Corrections Profes- 
sionals. David B. Kalinich and Terry Pitcher. Springfield, IL. 
Charles C. Thomas, Publisher, 1984. Pp. 187. $24.50. 

Criminal Justice System, 3rd Edition. By Ronald J. Waldron. 
Boston, MA., 1984. Pp. 567. $24.95. 


Theories of Delinquency. By Donald J. Shoemaker. New York, 
NY. Oxford University Press, 1984. Pp. 281. $8.95. 


Pretrial Release Programming: Issues and Trends. By Chris 


W. Eskridge. New York, NY. Clark Boardman Company, Ltd., 
1983. Pp. 223. $17.95. 


Back in Control: How to Get Your Children to Behave. By 
Gregory Bodenhamer. Englewood Cliffs, NJ. Prentice-Hall, Inc., 
1983. Pp. 114. $5.95. 


Federal Judiciary Almanac 1984. By W. Stuart Dornette and ° 
Robert R. Cross. New York, NY. Wiley Law Publications, John 
Wiley & Sons, 1984. Pp. 1066. 


It Has Come To Our Attention 


Following the retirement last March of William A. Maio, Jr., 
managing editor of FEDERAL PROBATION since 1973, U.S. 
probation officers William A. Cavanaugh of Las Vegas, Nevada, 
Levi Glass, Jr., of Gary, Indiana and Frederica Jeffries of New 
York, New York have assisted the continuity of the journal in 
the absence of an associate editor, yet to be selected. 
Cavanaugh, Glass, and Jeffries have been assigned to the Pro- 
bation Division of the Administrative Office of the U.S. Courts 
for 4-week periods of temporary duty during which each served 
as associate to the editor, Lorene Lake. Cavanaugh, who began 
his career with the Federal Probation System in March 1965, 
holds a bachelor’s degree in English and a master’s in public ad- 
ministration. Glass, a U.S. probation officer since March 1980, 
holds bachelor’s and master’s degrees in social work. Jeffries has 
been with the Federal Probation System since August 1978, and 
holds a bachelor’s degree in psychology and a master’s degree in 
counseling psychology. 

The National Institute of Justice has issued requests for 
research proposals for four grant programs: Drug, Alcohol and 
Crime; Violent Criminal Behavior; Crime Control Theory and 
Policy; and Classification, Prediction, Methodology Develop- 
ment. Information about the programs and the application pro- 
cess may be obtained by writing to the National Institute of 
a" Room 900, 633 Indiana Ave., N.W., Washington, D.C. 

531. 


The 30th Annual Southern Conference on Corrections will be 
held Wednesday evening, February 27, through Friday, March 
1, 1985, at Florida State University’s Conference Center. The 
theme will be “Criminology into Criminal Justice: Is There Use 
for the Knowledge?” 

Registration for the conference will be $45; the alumni banquet 
will be $15, for a total of $60. There will be a luncheon on Thurs- 
day and receptions Wednesday and Thursday evenings. 

Advance registrations and requests for information about 
business matters should be sent to Ms. Joan Grant, Florida 
State Conference Center, Florida State University, Tallahassee, 
Florida 32306, telephone (904) 644-3805. Suggestions or ques- 
tions about the program should be forwarded to Dr. Vernon Fox, 
School of Criminology, Florida State University, Tallahassee, 
Florida 32306, telephone (904) 644-4050. 


Dr. Stephen Horn, President of California State University at 
Long Beach, was elected chairman of the Advisory Board of the 
National Institute of Corrections at its October 1984 meeting in 
Arlington, Virginia. Dr. Horn succeeds Dr. W. Walter Mennin- 
ger, executive vice president and chief of staff of the Menninger 
Foundation, Topeka, Kansas, and will serve in the capacity for a 
1-year term. 

Chairpersons of the Advisory Board subcommittees were also 
named at the meeting. Marcella C. Rapp, a criminal justice con- 
sultant from Lakewood, Colorado, will chair the community cor- 
rections subcommittee; Professor Norval Morris of the Uni- 
versity of Chicago Law School, the prisons subcommittee; 
Sheriff Richard K. Rainey of Contra Costa County, California, 
the jails subcommittee; and attorney, John E. Clark, of San An- 
tonio, Texas, the National Academy of Corrections subcom- 
mittee. 

The Institute’s 16-member Advisory Board serves as the pro- 
gram and policy setting body for the National Institute of Cor- 
rections. Members are appointed for 3-year terms by the U.S. 


Attorney General and represent the field of corrections, the 
private sector, and related government agencies. 


Donald Cochran of Stoneham, Massachusetts, has been ap- 
pointed commissioner of probation for the Commonwealth of 
Massachusetts, effective July 1, 1984. The appointment cul- 
minates an extensive 5-month national search for a replacement 
for Joseph P. Foley, Esquire, of Natick, who retired on June 30, 
1984. Mr. Cochran brings a broad background to the position, 
including educational and administrative experience, secondary 
and college teaching, mental health counseling, serving as direc- 
tor of a residential drug treatment program, a probation officer 
and administrator, as well as an author and public speaker. 
Cochran previously served as deputy commissioner of probation, 
with particular responsibilities in the areas of management, 
information, evaluation, training and staff development. 


Louis B. Sohn, a professor at the University of Georgia School 
of Law and one of America’s leading authorities on international 
law, will receive the 1984 Grenville Clark prize at Dartmouth 
College. The $15,000 honorarium recognizes those who have 
advanced the courses of peace, good government, academic 
freedom, civil rights and personal liberty, espoused by the late 
Grenville Clark, a lawyer, whose papers are housed at Dart- 
mouth College. Sohn, professor of international law, devoted 
more than 40 years to promoting the use of law and mediation as 
a means toward world peace, helped prepare the prototype of the 
charter for the United Nations, and attended the 1945 confer- 
ence at which the charter was drafted. Subsequently, many of 
his 23 books and more than 175 articles deal with the organi- 
zation, agencies and programs of the United Nations. Perhaps 
the best known of those books is ‘‘World Peace Through World 
Law.” 


Jack G. Young, director of the Ramsey County Community 
Corrections Department, has been named Corrections Person of 
the Year by the Minnesota Corrections Association (MCA) at its 
annual conference in St. Paul. Young has dedicated his career to 
corrections in Minnesota. Prior to his appointment in Ramsey 
County, he served as state commissioner of corrections for four 
years. He was director of community corrections and associate 
executive director for the Amherst H. Wilder Foundation from 
1971 through 1979. He served as warden of Stillwater prison and 
as superintendent of the Minnesota Correctional Facility-St. 
Cloud. He also served as chief probation officer and probation 
officer for the St. Louis County Probation Department. 


The final 1983 figures released by the FBI’s Uniform Crime 
Reports reflected that overall serious crime fell 7 percent from 
1982. As published in the 1983 edition of the annual report, 
“Crime in the United States,” September 9, 1984, an estimated 
12,070,200 crime index offenses were reported to law enforce- 
ment. It is the greatest overall reduction in the index and the 
first time the nation’s crime experience declinéd in two consec- 
utive years. 

Nearly 16,000 law enforcement agencies, covering 97 percent 
of the total population, reported data to the FBI. In the violent 
crime category, murder and robbery totals fell 8 percent, ag- 
gravated assault was down 2 percent; forcible rape showed vir- 
tually no change in volume; burglary/property crimes decreased 
9 percent, larceny/theft, 6 percent, motor vehicle theft 5 percent 
and arson dropped 11 percent in volume. 


Contributors to this Issue 


CHARLES LINDNER: Associate Professor, John Jay College of 
Criminal Justice, since 1980. B.S. (1954), City University of New 
York; J.D. (1958), Brooklyn Law School; M.S.W. (1971), Ford- 
ham University. Probation Officer (1959-65), Case Supervisor 


(1965-79), and Executive Assistant to the Commissioner 
(1978-80), New York City Department of Probation; Adjunct 
Assistant Professor, John Jay College of Criminal Justice, 
1973-80. Certificate of Merit from New York State Probation Of- 
ficers Association, 1979. Author, In the Best Interests of the 
Child: A Social Worker’s Guide to Family Court, 1978. — 


MARGARET R. SAVARESE: Probation Officer, New York City 
Department of Probation, since 1972. B.A. (1965), Marymount 
College; M.P.S. (1977), C.W. Post Center, Long Island Univer- 
sity. Social Worker, St. John’s School and Residence for Boys, 
Brooklyn Catholic Charities, 1965-72. 

ALVIN W. COHN: President, Administration of Justice Ser- 
vices, Inc., in Rockville, MD, since 1972. B.A. (1956), University 
of Cincinnati; M.A. (1960), Indiana University; D. Crim. (1972), 
University of California, Berkeley. Author or coauthor of six 
books and over 30 monographs and articles on criminal justice 
administration, management, and training. Editor, The 
Criminologist, American Society of Criminology, 1976-1982; reci- 
pient of Herbert Bloch Award, ASC, 1980. Worked in adult and 
juvenile probation, aftercare, and institutions. Formerly, Direc- 
tor of Training, NCCD. 

ALEXANDER B. SMITH: Professor Emeritus of Sociology, John 
Jay College of Criminal Justice, City University of New York. 
B.S.S. (1930), City College of New York; LL.B. (1930), Brooklyn 
Law School; M.S. (1939), City College of New York; M.A. (1953), 
and Ph.D. (1959), N.Y.U. Consultant, U.S. Department of HEW, 
President’s Commission on Marihuana and Drug Abuse, and the 
Commission on Obscenity and Pornography. Formerly Case 
Supervisor, Probation Department of the Supreme Court, Kings 
County. Author or coauthor of 40 articles and six books on 
criminal justice. 

ALEXANDER BASSIN: Professor of Criminology, Florida State 
University, 16 years. B.A. (1934), Brooklyn College; M.A. (1952) 
and Ph.D. (1957), N.Y.U. Cofounder of Daytop Village in New 
York and DISC Village in Florida, coauthor of The Reality Ther- 
apy Reader (1976), Certified Psychologist in New York and Men- 
tal Health Counselor in Florida, former Director of Group 
Psychotherapy at BARO Psychiatric Clinic, and Adjunct Asso- 
ciate Professor of Psychology at Ferkauf Graduate School, Ye- 
shiva University. 

DENNIS W. NIELSEN: U.S. Probation Officer, Eastern District 
of Missouri, since 1975. B.S. Cum Laude (1971), University of 
Missouri, St. Louis. Patrolman, St. Louis Police Department, 
1964-66; Counselor (1970-71) and Assistant Director (1972-75), 
Dismas House. 

R. Murray THOMAS: Professor, University of California, San- 
ta Barbara. B.A. (1943), and M.A. (1944), Northern Colorado 
University; Ph.D. (1950), Stanford University. Formerly Profes- 
sor, State University of New York, Brockport, and Pajajaran 
University, Indonesia, and Dean, Graduate School of Education, 
University of California, Santa Barbara. Author, books and arti- 
cles, and currently Vice President, Comparative and Interna- 
tional Education Society. 

RoBert G. THOMAS: Corrections Officer and Instructor in 
Adaptive Health Course. B.S. (1975) and current M.A. candi- 
date, California Polytechnic University, San Luis Obispo. Con- 
tributor, articles and book reviews, International Review of Edu- 
je (1983) and International Encyclopedia of Education 
1984). 

Patrick G. DONNELLY: Assistant Professor, University of 
Dayton, since 1979. B.S. (1974), St. Joseph’s College (Pa.); M.A. 
(1977), and Ph.D., (1981), University of Delaware. Author of 
several articles, he is also an Urban Fellow, City of Dayton. 


BRIAN FORSCHNER: Executive Director, St. Leonard Center, 
Dayton. B.A. (1967), University of San Diego; M.Ed. and M.S. 
(1971 and 1974), Xavier University; Ph.D. (1981), Ohio State 
University. Formerly Executive Director, Cope House, formerly 
Assistant Professor, University of Dayton. Author of several ar- 
ticles, and immediate Past President, Ohio Halfway House As- 
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sociation. Has studied criminal justice problems in Europe and 
USSR. 

J.E. BAKER: Retired, 1981, Kentucky Corrections Cabinet, 
Staff Development Manager. B.S.W. (1952), Indiana State Uni- 
versity. Federal Prison System, 1949-67; Warden, Penitentiary of 
New Mexico and Secretary, New Mexico Department of Correc- 
tions, 1967-70; Kentucky Department of Corrections, 1970-81. 
Author, several articles and administrative manuals. 

ROLANDO V. del CARMEN: Professor and Coordinator of the Doc- 
toral Program, Criminal Justice Center, Sam Houston State 
University, since 1980. M.C.L. (1961), Southern Methodist Uni- 
versity; LL.M. (1967), University of California, Berkeley; J.S.D. 
(1970), University of Illinois. Assistant Dean, Silliman Univer- 
sity, Philippines, 1963-66; Associate Professor, University of 
Wisconsin, Oshkosh, 1969-74; Associate Professor, Sam Hous- 
ton State University, 1974-80. Author, Criminal Procedure and 
Evidence (1978); A Manual on Legal Responsibilities of Proba- 
tion and Parole Officers (1981). 

HERBERT J. HOELTER: Project Director, National Center on In- 
stitutions and Alternatives, since 1978. B.A. (1972), State Uni- 
versity of New York at Buffalo; M.S.W. (1976), Marywood Col- 
lege. Project Director, Niagara Falls Police Department, 
1972-1974; Assistant to Commissioner, Pennsylvania Depart- 
ment of Children and Youth, 1975-1976; Adjunct Faculty, - 
American University, 1978. Faculty member of the National 
Judicial College, Reno, Nevada, 1981. 

Yona Coun: Associate Professor, Department of Criminology, 
Bar-Ilan University, Ramat-Gan, Israel, since 1976. M.A. (1951), 
Hebrew University of Jerusalem; M.S. (1957) and D.S.W. (1969), | 
Columbia University. Probation Officer to Director, Juvenile Pro- 
bation, 1949-66; Senior Lecturer, Department of Criminology, 
Bar-Ilan University, 1970-76. Author, Court and Probation— 
Two Interacting Systems (1972), and others. 

H.G. MOELLER: Deputy Director (retired), U.S. Bureau of 
Prisons; Professor Emeritus, Department of Social Work and 
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A.B. (1937), St. Lawrence University; graduate study, American 
University. 
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MANUSCRIPT PREPARATION AND SUBMISSION 


1. FEDERAL PRroBaTION articles usually run from 3,500 to 4,000 words. 


2. Use double space in typing, allow good margins on both sides of the paper, and mail your 
manuscript in duplicate. 


3. Submit two or three title suggestions. The editors will select the one they consider most suitable. 
4. In typing the title, byline, and centerheads, follow the style of FEDERAL PROBATION. 

5. Prepare a 100-word abstract of your article. 

6. All quoted matter of more than three lines may be typed single space and indented on both sides. 


7. Insert each footnote at the bottom of the page carrying the footnote reference. Use the footnote 
style illustrated below. 


1. Sheldon and Eleanor T. Glueck, 500 Criminal Careers. New York: Knopf Publishing Company, 
1930, p. (or pp. ds. 


2. Edwin Powers, ‘‘An Experiment in Prevention of Delinquency,” The Annals of the American 
Academy of Political and Social Science, January 1949, pp. 77-78. 
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